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ENVIRONMENTAL  ASPECTS  OF  THE  NORTH 
AMERICAN  FREE  TRADE  AGREEMENT 


TUESDAY,  MARCH  16,  1993 

U.S.  Senate, 
Committee  on  Environment  and  Public  Works, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  9:23  a.m.  in  room  SD- 
406,  Dirksen  Senate  Office  Building,  Hon.  Max  Baucus  [chairman 
of  the  committee]  presiding. 

Present:  Senators  Baucus,  Moynihan,  Lautenberg,  Metzenbaum, 
Boxer,  Reid,  Wofford,  Lieberman,  Chafee,  Durenberger,  Kempth- 
orne,  Faircloth,  and  Warner. 

OPENING  STATEMENT  OF  HON.  MAX  BAUCUS,  U.S.  SENATOR 
FROM  THE  STATE  OF  MONTANA 

Senator  Baucus.  Good  morning  everyone.  Particularly,  to  you, 
Mr.  Ambassador. 

Last  year,  Senator  Muskie  testified  before  this  committee  to  com- 
memorate the  1972  Clean  Water  Act  and  he  made  one  point  that 
really  struck  me.  After  reflecting  on  the  committee's  past  accom- 
plishments, he  said,  that  we  on  the  committee  today  face  environ- 
mental problems  that  are  "more  complex,  more  subtle  and  politi- 
cally challenging"  than  the  problems  he  and  his  colleagues  faced  a 
generation  ago.  I  think  this  hearing  provides  a  good  example. 

The  North  American  Free  Trade  Agreement  is  revolutionary.  It 
will  link  the  advanced  economies  of  two  of  the  world's  most  devel- 
oped nations  with  the  struggling  economy  of  a  developing  nation.  It 
will  also  be  one  of  the  first  major  trade  agreements  completed  after 
the  Earth  Summit  in  Rio.  In  an  era  in  which  we  are  becoming  in- 
creasingly aware  of  the  relationship  between  our  economic  and  our 
environmental  well-being. 

NAFTA  gives  us  a  historic  opportunity  to  promote  sustainable 
development.  In  fact,  NAFTA  could  accomplish  more  for  the  global 
environment  than  any  other  issue  this  committee  considers  during 
this  Congress,  but  we're  not  there  yet. 

Some  people  say  that  NAFTA  is  the  greenest  trade  agreement  in 
history.  True,  NAFTA  is  more  environmentally  progressive  than 
previous  trade  agreements,  but  running  faster  than  a  snail  gets 
you  into  the  Olympics.  It  is  equally  true  that  NAFTA's  environ- 
mental provisions  are  incomplete.  In  fact,  they  contain  a  glaring 
loophole. 

During  the  negotiations,  two  fundamental  environmental  issues 
arose.  The  first  was  whether  NAFTA  could  be  used  to  attack  or  un- 
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dermine  U.S.  environmental  laws,  and  by  and  large,  that  has  been 
addressed.  The  second  issue  was  whether  NAFTA  could  create  an 
incentive  for  unscrupulous  businesses  to  escape  environmental  reg- 
ulation by  taking  advantage  of  lax  Mexican  enforcement  of  its  en- 
vironmental laws. 

Unfortunately,  in  its  rush  to  sign  an  agreement  before  the  elec- 
tion, the  Bush  Administration  failed  to  address  this  issue  in  any 
meaningful  way.  So  at  this  point,  enforcement  is  the  key.  Let  me 
explain  why  that's  important. 

The  United  States  has  sophisticated  environmental  laws;  so  does 
Mexico,  but  the  resemblance  ends  there.  Our  laws  have  been  in 
place,  in  most  cases,  for  two  decades.  They  reflect  a  bipartisan  con- 
sensus and  are  enforced  by  thousands  of  Federal,  State  and  local 
inspectors.  Mexico's  environmental  laws  were  enacted  only  a  few 
years  ago.  Although  these  laws  reflect  a  strong  commitment  of 
President  Salinas,  it  is  too  soon  to  tell  whether  the  commitment 
will  survive  the  end  of  his  term  next  year,  and  Mexico's  enforce- 
ment agency  employs  only  330  inspectors,  most  of  whom  have  less 
than  one  year's  experience. 

Granted,  Mexican  enforcement  officials  have  shut  down  a 
number  of  polluters  in  the  past  year,  but  in  many  cases,  these  have 
been  trophy  shutdowns  with  the  cameras  rolling  for  maximum 
public  relations  effect. 

In  the  meantime,  the  General  Accounting  Office  investigated  six 
new  U.S.-owned  Maquiladora  plants  to  see  whether  they  had  com- 
plied with  the  requirement  that  new  plants  obtain  environmental 
impact  appraisals  before  being  in  operations.  The  GAO  found  that, 
"None  of  the  six  had  prepared  an  environmental  impact  appraisal 
or  obtained  a  letter  stating  an  appraisal  was  not  required."  In  addi- 
tion, authorities  allowed  four  out  of  the  six  to  operate  before  ob- 
taining operating  permits.  Furthermore,  an  official  stated  that  the 
lack  of  compliance  with  the  requirement  is  widespread  and  not 
confined  solely  to  new,  U.S.  majority-owned  Maquiladoras. 

I'm  an  optimist.  I  hope  that  the  shutdowns  and  other  enforce- 
ment actions  will  continue,  and  I  hope  that  a  combination  of  eco- 
nomic development,  technology,  grassroots  opinion,  and  the  sun- 
shine of  publicity  will  result  in  rapid  progress.  If  so,  Mexican  envi- 
ronmental laws,  as  enforced,  will  be  equivalent  to  U.S.  environ- 
mental laws  as  enforced. 

But,  I'm  a  cautious  optimist.  I  believe  before  we  can  approve  the 
agreement,  we  should  add  an  enforcement  backstop  just  in  case. 
I'm  not  talking  about  some  super  army  of  green  police.  I  am  talk- 
ing about  a  provision  in  the  environmental  side  agreement  permit- 
ting the  country  to  impose  trade  sanctions  in  extreme  cases.  For 
example,  when  the  persistent  nonenforcement  of  environmental 
laws  gives  one  country's  industry  a  significant  competitive  advan- 
tage. In  that  case,  nonenforcement  effectively  confers  a  trade  subsi- 
dy and  trade  sanctions  are  an  appropriate  response. 

I  propose  a  North  American  Commission  on  the  Environment 
that  would  both  promote  the  transfer  of  environmental  technology 
to  Mexico  and  establish  an  enforcement  mechanism.  Others  have 
also  made  constructive  suggestions.  Obviously  establishing  an  ap- 
propriate enforcement  mechanism  is  complex.  NAFTA  breaks  new 
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ground  and  an  environmental  enforcement  provision  must  do  like- 
wise. 

It  is  also  critically  important  if  we  do  not  address  environmental 
enforcement,  we  will  have  an  incomplete  agreement,  an  agreement 
that  I,  for  one,  will  not  support.  No  enforcement,  no  NAFTA. 

This  morning's  hearing  is  designed  to  help  us  focus  on  the  envi- 
ronment issue  before  the  negotiations  begin  tomorrow.  I  am  par- 
ticularly pleased  that  Ambassador  Kantor  could  join  us.  I'm  very 
impressed  with  President  Clinton's  commitment  to  strengthen 
NAFTA.  He  has,  I  think,  done  an  excellent  job  so  far.  I  am  also 
very  impressed  by  you.  Ambassador  Kantor,  in  your  concern  about 
environmental  enforcement  as  well  as  the  way  you've  generally 
been  handling  trade  issues.  With  persistence  and  creativity,  I  think 
we  can  resolve  this  issue  and  produce  an  agreement  that  creates  a 
legacy  of  economic  and  environmental  progress. 

Thank  you  very  much. 

Now,  I'd  like  to  turn  the  ranking  member  of  the  committee,  Sen- 
ator Chafee. 

OPENING  STATEMENT  OF  HON.  JOHN  H.  CHAFEE,  U.S.  SENATOR 
FROM  THE  STATE  OF  RHODE  ISLAND 

Senator  Chafee.  Thank  you,  Mr.  Chairman. 

Ambassador  Kantor,  it's  nice  to  have  you  before  the  committee. 
We  look  forward  to  your  testimony. 

Frankly,  Mr.  Ambassador,  it's  curious  to  me  that  there's  such  a 
hullabaloo  over  the  environmental  aspects  of  this  agreement.  No 
one  raised  environmental  questions  when  we  did  our  free  trade 
agreement  with  Canada  or  with  Israel.  Yet,  suddenly  complaints 
are  heard  that  this  agreement,  which  is  far  greener  than  any  previ- 
ous agreement,  is  not  green  enough.  This  is  claimed  because, 
unlike  Canada  and  Israel,  Mexico  is  a  developing  Nation  as  op- 
posed to  those  nations  being  developed  nations.  I  might  say  the  de- 
veloped nations  are  frequently  more  environmentally  unsound  with 
their  esoteric  and  dangerous  chemicals  than  are  developing  na- 
tions. 

From  the  very  outset  of  these  NAFTA  negotiations,  the  environ- 
ment has  been  a  key  factor.  Throughout  the  NAFTA  discussions, 
the  EPA  participated  actively,  releasing  a  "Review  of  U.S.-Mexico 
Environmental  Issues,"  and  formulating  the  so-called  Border  Plan. 
Moreover,  EPA  officials  actually  sat  at  the  negotiating  table  as 
members  of  the  nine  USTR  negotiating  teams. 

Now,  how  about  the  environmental  organizations?  They  also  con- 
tributed, serving  in  a  formal  advisory  capacity.  They  served  on  five 
of  the  eight  senior  level  trade  policy  advisory  committees,  which 
advised  the  President  on  negotiating  objectives  and  bargaining  po- 
sitions. 

Perhaps  the  most  impressive  indication  of  environmental  consid- 
erations in  trade  policy  are  here  to  stay,  last  year  a  new  position 
was  created  at  USTR,  "the  Deputy  Assistant  U.S.  Trade  Represent- 
ative for  Environmental  Affairs,"  with  which  you  are  quite  famil- 
iar. 

Having  achieved  such  remarkable  steps  for  the  environment,  it 
now  seems  these  accomplishments  are  taken  for  granted  and  dis- 


missed  outright  and  now  are  merely  considered  the  starting  point 
from  which  we  begin  anew.  For  example,  recently,  Senator  Riegle 
sent  you  a  letter  signed  by  25  Senators  expressing  the  sentiment, 
"The  NAFTA,  as  it  currently  stands,  fails  to  serve  American  inter- 
ests in  environmental  protection." 

Mr.  Ambassador,  when  one  looks  at  the  signatories,  this  dire 
warning  hardly  comes  as  a  surprise.  Of  the  25  Senators,  23  were 
here  during  the  1991  fast  track  debate  and  all  but  five  of  those  Sen- 
ators voted  against  fast  track,  the  passage  of  which  was  essential 
for  this  agreement.  Thus,  most  of  those  were  Senators  who  were 
and  are  now  flat  out  opposed  to  NAFTA;  they're  against  the  whole 
agreement.  Some,  but  not  all,  will  grab  any  handy  rationale,  in- 
cluding becoming  born-again  environmentalists  to  defeat  this 
agreement,  or  at  least  to  slow  it  down  until  it  dies  a  painful,  linger- 
ing death. 

Mr.  Ambassador,  no  matter  what  environmental  side  agreements 
you  make,  you  will  not  satisfy  most  of  those  Senators.  There  are 
more  of  them  than  there  are  of  you  and  they  can  keep  you  working 
nights.  I  advise  you  to  save  your  strength  and  instead  to  simply  do 
what  you  think  is  right,  and  to  do  it  quickly,  no  matter  what  criti- 
cism from  that  quarter  is  hurled  your  way — 25  Senators  may  have 
signed  that  letter  but  75  Senators  did  not  sign  that  letter. 

The  Mexicans  have  made  it  clear  they  will  not  accept  proposals 
that  infringe  on  their  national  sovereignty,  or  that  are  inconsistent 
with  the  objectives  of  the  agreement,  two  principles  we  can  hardly 
object  to.  Indeed,  when  you  testified  before  the  Finance  Committee, 
you  said  what  is  sauce  for  the  goose  is  sauce  for  the  gander. 

The  strength  of  environmental  advocacy  lies  in  the  credibility  of 
its  proponents.  If  those  of  us  who  consider  ourselves  environmen- 
talists wish  to  be  taken  seriously  by  others,  we  must  not  squander 
our  precious  credibility  by  continuously  and  loudly  pressing  for  the 
impossible  or  the  impractical.  As  we've  said  before,  the  perfect  is 
the  enemy  of  the  good. 

As  the  Washington  Post  said  yesterday, 

NAFTA  is  the  best  and  only  hope  of  environmental  perfectionists  for  better  en- 
forcement of  the  air  and  water  rules  in  Mexico.  If  they  defeat  it  in  Congress,  they 
will  have  sacrificed  their  only  lever  for  better  cooperation. 

On  a  recent  trip  to  Mexico,  I  found,  as  in  most  countries  that  are 
struggling  with  rapid  development,  pollution,  no  question  about  it, 
but  I  also  found  determined  efforts  in  Mexico  to  relieve  and  resolve 
environmental  problems.  The  task  is  monumental,  as  others  have 
said,  but  the  commitment  to  making  progress  is  genuine. 

Mexicans  are  not  doing  this  to  please  a  few  U.S.  Senators  who 
complain  loudly  and  condescendingly  about  Mexico's  pollution,  but 
they  are  doing  it  for  the  well-being  of  their  own  citizenry  who  are 
increasingly  talking  green  and  voting  green.  There  is  a  green 
movement  in  Mexico.  The  best  way  to  ensure  that  Mexico's  envi- 
ronment is  cleaned  up  is  to  help  Mexico  become  a  prosperous  coun- 
try. That  means  NAFTA. 

If  we  overburden  the  agreement  and  allow  it  to  slip  away,  we 
will  have  passed  up  a  chance  to  boost  our  own  economic  and  envi- 
ronmental fortunes — we're  tied  into  that  border  as  is  Mexico — and 
we  will  also  have  missed  an  opportunity  to  make  a  major  contribu- 
tion to  long-term  growth  and  stability  in  this  hemisphere. 


It's  been  said  there's  a  tide  in  the  affairs  of  men  which  taken  at 
the  flood  leads  onto  fortune.  What  a  disservice  we  would  make  to 
present  and  future  generations  if  we  miss  that  tide. 

Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Thank  you,  Senator. 

Senator  Moynihan? 

OPENING  STATEMENT  OF  HON.  DANIEL  PATRICK  MOYNIHAN,  U.S. 
SENATOR  FROM  THE  STATE  OF  NEW  YORK 

Senator  Moynihan.  Mr.  Chairman,  I'll  be  brief  and  take  both 
your  side  and  that  of  Senator  Chafee. 

I  welcome  the  Ambassador  and  thank  him  for  being  so  open  and 
available  to  us. 

In  an  earlier  hearing  in  the  Finance  Committee,  you  noted  that 
one  of  the  things  you  were  going  to  seek  to  do  was  to  have  the 
Mexicans  provide  a  right-of-action  for  agency  failure  to  comply 
with  their  general  laws,  something  that  is  not  now  there  and  that 
would  be  historically  a  pattern  of  a  Napoleonic  judicial  code  which 
I  think  that  basically  is.  This  has  nothing  to  do  with  you,  sir,  but  it 
is  a  legacy  you  have. 

Your  most  distinguished  predecessor  came  before  this  committee 
and  the  Finance  Committee,  year  after  year  in  consultation  and  we 
would  raise  with  her  and  her  negotiators  the  question  of  the  judici- 
ary in  Mexico.  We  never  gained  the  impression  that  we  were 
heard. 

In  yesterday's  Wall  Street  Journal  on  the  front  page,  there  was  a 
long  article  on  this  subject  which  took  note  of  your  proposition 
about  a  right-of-action  with  respect  to  agency  decisions.  There  is 
this  paragraph  which  says, 

Mr.  Kantor  threw  a  bone  to  NAFTA  critics  by  saying  the  U.S.  would  try  to  per- 
suade Mexico  to  extend  legal  rights  to  its  citizens  to  sue  over  environmental  and 
labor  infractions.  In  effect,  that  would  create  a  U.S.-style  tort  system  in  Mexico,  but 
that  Nation  is,  in  essence  a  one-party  state  without  an  independent  judiciary. 

This  is  a  news  column.  That  Nation  is,  in  essence,  a  one-party 
state  without  an  independent  judiciary. 

Then  there  is  a  quote — "Corruption  and  selective  enforcement  of 
property  rights  and  contracts  in  Mexico  mandated  bribes  for  bu- 
reaucrats and  judges  settling  civil  disputes,"  writes  Peter  Mari- 
chee,  a  University  of  Maine  trade  economist. 

I  would  simply  hope  that  as  you  proceed,  these  concerns  would 
engage  you  because  we  are  making  said  agreements  with  a  country 
where  there  are  problems  about  how  well  agreements  got,  that's 
all,  and  it  would  effect  the  decisions  this  committee  would  make 
and  the  Senate  will  make. 

I  wish  you  well.  I'm  for  the  agreement,  but  I  think  I  would  feel 
much  stronger  about  it  if  I  had  a  sense  that  we  understood  that 
agreements  need  to  be  kept. 

Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Next,  is  Senator  Durenberger. 

OPENING  STATEMENT  OF  HON.  DAVE  DURENBERGER,  U.S.  FROM 
THE  STATE  OF  MINNESOTA 

Senator  Durenberger.  Mr.  Chairman,  I  will  be  brief. 
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I  will  enthusiastically  endorse  the  comments  of  my  colleague 
from  Rhode  Island  and  I  mean  that  enthusiastically.  I  think  it  was 
a  very  well  done  statement. 

I  would  add  my  own  concerns  to  those  that  he  expressed  that  we 
not,  as  we  approach  this,  treat  this  issue  as  just  Mexico  specific.  I 
think  those  of  us  who  serve  on  both  the  Finance  Committee  and 
this  committee  are  sensitive  to  the  precedent  that  is  being  suggest- 
ed in  the  GATT  agreement,  particularly  the  Dunkle  Proposal  that 
relates  to  many  of  these.  We  are  sensitive  to  the  fact  that  beyond 
Mexico  in  this  hemisphere,  we  will  be  dealing  with  very,  very  simi- 
lar issues. 

I  think  the  potential  for  the  standards  and  the  rules  that  we  es- 
tablish here  could  be  guiding  precedents  in  our  national  relation- 
ships, our  relationships  with  subnational  enforcement  of  environ- 
mental regulations  is  so  important  that  I,  for  one,  hesitate  in  my 
anxiety  to  see  negotiate  quickly  this  agreement,  to  be  making  all  of 
this  precedential  set  of  rules  and  maybe  it's  a  step  at  a  time  and 
we  not  try  to  solve  all  of  the  problems  in  these  relationships  be- 
cause of  the  significance  of  what  we  do  here. 

Senator  Baucus.  Thank  you  very  much.  Senator. 

Senator  Lautenberg? 

OPENING  STATEMENT  OF  HON.  FRANK  R.  LAUTENBERG,  U.S. 
SENATOR  FROM  THE  STATE  NEW  JERSEY 

Senator  Lautenberg.  Thank  you  Mr.  Chairman. 

I  too  will  be  brief  and  welcome,  Ambassador  Kantor.  His  being 
with  us  this  morning  indicates  the  interest  and  the  knowledge  that 
the  administration  has  about  concerns  with  the  environment  as  we 
proceed  with  the  NAFTA  agreement. 

I  listened  attentively  to  my  colleague  from  Rhode  Island's.  I  was 
one  of  those  who  voted  for  fast  track  but  reserved  the  opportunity 
to  review  the  agreement  as  we  got  closer  to  its  completion.  I  am 
very  concerned  about  the  fact  that  whatever  green  movement  there 
is  in  Mexico  doesn't,  at  this  point,  seem  to  have  much  of  an  impact 
because,  if  you  look  at  our  border,  we  are  just  bowled  over  by  the 
volume  of  pollution  that  comes  our  way.  I  hope  that  we  will  be 
fairly  stringent  as  we  approach  the  final  stages  on  this  and  that  we 
don't  permit  jobs  to  be  lost  to  Mexico  because  they  don't  have  the 
same  environmental  standards,  nor  the  costs  associated  with  the 
same.  Also,  I'd  like  to  know  that  this  is  an  opportunity  for  us  to 
help  stabilize  programs  to  improve  our  environment  on  our  borders 
and  on  this  continent. 

I  noted  with  interest  the  comments  of  the  Senator  from  Rhode 
Island  about  Canada  and  Israel.  I  would  have  to  say  that  when  it 
comes  to  dealing  with  Canada,  they  are  just  as  concerned  as  we  are 
about  the  quality  of  the  environment.  As  regards  Israel,  I  don't 
know  how  much  pollution  crosses  our  borders  from  Israel,  but  I 
know  that  Israel's  neighbors,  as  environmentally  conscious  as  they 
are,  are  demanding  that  one  of  the  things  we  ask  of  Israel  is  that 
they  clean  up  their  environment. 

Frankly,  I  think  that's  a  bit  of  a  strawhorse.  The  fact  is  that  we 
ought  to  be  trying  to  use  whatever  tools  we  have  to  improve  the 
environment,  including  trade  agreements,  including  international 


bank  agreements.  Those  conditions  have  been  reviewed  time  and 
time  again  here.  ,     ,   .  ^n    ^ 

Mr.  Ambassador,  I'm  sure  that  before  you  hit  the  deck  here,  that 
you  didn't  reaUze  that  there  would  be  as  many  different  interests 
in  the  trade  agreement  as  you're  beginning  to  see  with  a  hearing  of 
this  committee.  The  environment  is  going  to  be  an  important  part 
of  the  consideration. 

Unfortunately,  Mr.  Chairman,  I  can't  stay  but  will  be  submittmg 
a  couple  of  questions  to  you.  One  is,  that  under  the  label  of  harmo- 
nization, that  we  not  permit  LCVs,  long  combination  vehicles, 
giant  trucks;  that  we  have  held  in  place  in  our  country  because  of 
the  abuse  they  give  to  the  roads  and  the  threats  to  safety  that  are 
included. 

In  Mexico  and  in  Canada,  the  conditions  are  different  and  I  hope 
if  there  is  any  discussion  in  terms  of  getting  this  agreement  put  to 
bed  in  the  harmonization  sector,  that  we  make  certain  those  vehi- 
cles are  excluded  from  our  borders  just  as  we  prohibit  them  here 
with  our  own  laws. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Baucus.  Thank  you.  Senator. 

Senator  Kempthorne? 

OPENING  STATEMENT  OF  HON.  KEMPTHORNE,  U.S.  SENATOR 
FROM  THE  STATE  OF  IDAHO 

Senator  Kempthorne.  Thank  you,  Mr.  Chairman. 

I  too  would  like  to  add  my  welcome  to  Ambassador  Kantor. 

The  precedent-setting  nature  that  Senator  Durenberger  men- 
tioned with  regard  to  the  NAFTA  agreement  requires  that  we  very 
carefully  review  this  document.  Provisions  incorporating  environ- 
mental concerns  raise  a  number  of  issues  and  perhaps  inevitably 
leave  many  questions  unanswered  and  to  be  worked  out  coopera- 
tively over  the  life  of  the  agreement. 

I'm  not  here  today  to  posture  but  rather  to  listen.  I  welcome  in 
advance  the  opportunity  to  hear  from  Ambassador  Kantor  and  all 
of  the  witnesses  that  are  here  this  morning.  I  especially  look  for- 
ward to  hearing  from  Ambassador  Kantor  as  to  the  administra- 
tion's objectives  in  pursuing  a  supplemental  environmental  agree- 
ment with  Mexico.  What  to  you  are  the  perceived  weaknesses  in 
the  agreement  that  necessitate  this  next  round  of  negotiations? 
Clearly  the  President  has  raised  the  expectations  of  many  special 
interest  groups  by  initiating  these  negotiations.  I'll  be  interested  to 
learn  how  he  proposes  to  balance  the  interest  involved. 

Again,  Mr.  Chairman,  I  think  this  will  be  a  very  important  dis- 
cussion this  morning. 

Senator  Baucus.  Thank  you  very  much.  Senator. 

Senator  Faircloth? 

OPENING  STATEMENT  OF  HON.  LAUCH  FAIRCLOTH,  U.S. 
SENATOR  FROM  THE  STATE  OF  NORTH  CAROLINA 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 
Thank  you.  Ambassador  Kantor,  for  being  with  us. 
I  approach  it  a  little  differently,  having  spent  45  years  of  my  life 
in  business  and  as  a  farmer,  met  a  payroll,  and  been  responsible 
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for  many  payrolls  every  Friday  for  45  years.  I  come  from  the  pri- 
vate sector. 

It's  just  common  sense  to  me  to  understand  that  the  government 
cannot  spend  us  rich,  nor  tax  us  into  prosperity.  You  can't  have 
more  jobs,  more  employees  by  punishing  employers  with  taxes  and 
regulation.  You  can't  have  a  stronger  economy  when  workers  pay 
higher  and  higher  taxes.  In  1990,  Congress  raised  taxes.  Now,  the 
Clinton  Administration  is  asking  for  another  tax  increase,  the  larg- 
est in  history. 

For  the  past  four  years,  this  Congress  has  been  increasing  regii- 
lations  and  rules  on  small  businesses.  Now,  the  Clinton  Adminis- 
tration is  pushing  more  regulation,  more  taxes  and  more  rules.  We 
were  hoping  for  a  change  but  we  haven't  seen  it.  In  the  last  four 
years,  taxes  and  regulatory  costs  of  employing  a  single  worker  have 
gone  up  from  $4,000  a  year  to  $5,400  a  year.  Jobs  are  going  south 
to  Mexico.  We  see  it  every  day.  Even  farm  jobs  are  moving  to 
Mexico  because  employers  in  this  country  are  being  punished  with 
so  many  taxes,  rules,  and  regulations  that  they  simply  cannot  com- 
pete. 

Unless  the  Clinton  Administration  reverses  its  course,  cuts  taxes, 
eases  some  regulations — not  in  any  way  to  damage  the  environ- 
ment but  a  more  reasonable  approach  to  some  of  the  picky  rules — 
we're  going  to  see  more  jobs  go  to  Mexico,  regardless  of  what  hap- 
pens to  the  North  American  Free  Trade  Agreement.  President 
Clinton  must  realize  that  we  simply  cannot  spend  ourselves  rich. 

I'll  look  forward  to  hearing  the  views  of  the  witness. 

Thank  you. 

Senator  Baucus.  Thank  you,  Senator. 

OPENING  STATEMENT  OF  HON.  HOWARD  M.  METZENBAUM,  U.S. 
SENATOR  FROM  THE  STATE  OF  OHIO 

Senator  Metzenbaum.  Mr.  Chairman,  I'm  pleased  to  be  here  to 
hear  an  old  friend  testify.  I'm  not  sure  that  I'm  in  total  agreement 
with  him  on  this  subject,  but  we  could  disagree  in  an  amicable 
way. 

I  want  to  thank  the  Chairman  of  the  committee  for  holding  this 
hearing.  He's  been  a  leader  on  the  issue  of  environment  and  the 
environmental  impact  of  the  trade  agreement  and  have  been  con- 
cerned that  we  not  weaken  environmental  protection.  Senator 
Baucus'  efforts  are  commendable. 

The  Administration  deserves  credit  too  for  making  clear  its  com- 
mitment to  negotiate  bilateral  side  agreements,  to  create  commis- 
sions, to  help  maintain  and  strengthen  labor  and  environmental 
protections  across  all  three  nations'  borders. 

I'm  frank  to  say  that  I  am  still  deeply,  deeply  troubled  by  this 
entire  enterprise.  A  free  trade  agreement,  in  all  my  years,  I've 
always  considered  myself  a  free  trader.  It  sounds  good  on  its  face, 
but  in  theory,  economic  benefits  are  supposed  to  flow  relatively 
equally  to  those  parties  who  have  signed  on.  I'm  not  convinced  that 
will  be  the  case  with  NAFTA,  particularly  as  it  relates  to  Mexico.  I 
think  exactly  the  opposite  will  be  the  result. 

Unless  we  are  diligent  and  negotiate  tough,  and  I  mean  really 
tough,  side  agreements,  create  commissions  with  adequate  enforce- 


ment  authority,  this  trade  agreement  will  cause  widespread  job  loss 
in  this  country  and  promote  environmental  degradation  on  both 
sides  of  the  U.S.-Mexico  border.  It  will  take  jobs  from  Connecticut, 
it  will  take  jobs  from  Rhode  Island,  it  will  take  jobs  from  Utah,  it 
will  take  jobs  from  North  Carolina,  it  will  take  jobs  from  Ohio,  and 
they  will  go  down  to  Mexico.  They're  going  there  now. 

Let's  face  it.  There's  a  reality  about  this  situation  that  cannot  be 
denied.  It's  irrefutable.  Mexican  workers  earn  one-seventh  the 
amount  of  money  paid  the  U.S.  worker,  about  $2  per  hour  as 
against  $14  per  hour.  You  can  have  all  the  commissions  you  want 
and  you  can't  make  that  $2  equate  in  any  way  with  $14.  It's  just  an 
easier  way  to  get  the  work  done,  a  cheaper  way — not  necessarily 
easier. 

While  Mexico's  environmental  standards  may  appear  tough  on 
paper,  enforcement  of  them  has  been  notoriously  lax.  There  is  not 
a  will  to  do  it.  I  remember  when  I  was  there  and  I  talked  with 
some  of  the  Mexican  business  people.  They  said,  there's  a  very 
simple  thing  you  could  do  to  help  a  little  bit  here.  You  have  chemi- 
cals that  you're  using  and  I  see  them  sitting  around  your  plants 
and  they  say  "poison,"  "toxic,"  "do  not  get  on  your  hands,"  "don't 
get  in  your  face,"  "don't  get  in  your  clothes."  They're  all  written  in 
English,  not  Spanish,  and  nobody  can  understand  that.  I  got  a  com- 
mitment from  them  that  they  would  change  that  and  they  would 
see  to  it  that  the  labels  were  written  in  Spanish.  I'll  bet  you  dollars 
to  doughnuts  that  hasn't  been  done. 

Now  Mexico  is  trying  to  raise  its  environmental  enforcement  ef- 
forts, but  it's  just  a  long,  long  way  to  go  and  not  during  your  life- 
time or  my  lifetime  or  any  member  of  this  committee  are  the  envi- 
ronmental standards  in  Mexico  going  to  come  up  to  the  environ- 
mental standards  that  we've  set  for  ourselves  in  this  country. 

Without  tough  side  agreements,  trilateral  commissions  with  real 
clout,  nothing  will  stand  in  the  way  of  U.S.  businesses  fleeing  to 
take  advantage  of  lower  wages  and  weaker  environmental  enforce- 
ment in  Mexico. 

I  visited  Mexico  in  its  Maquiladora  region  where  free  and  unre- 
stricted trade  is  already  a  reality.  I  got  a  real  taste  of  the  impact 
that  free  trade  has  on  the  environment  and  public  health.  I  saw 
American-owned  factories  spewing  pollution  out  of  pipes  into  open 
ditches.  They  wouldn't  do  that  in  this  country.  I  smelled  air  thick 
with  toxic  chemicals.  I  saw  people  living  in  shantytowns  with  no 
running  water  or  electricity  surrounding  by  toxic  ponds  and  the 
kids  running  around  in  and  out  of  those  ponds.  It  was  shocking.  All 
the  commissions  in  the  world  aren't  going  to  change  that  over- 
night. 

I'm  not  at  all  surprised  that  a  recent  GAO  report  found  it  a 
common  practice  for  both  U.S.-  and  Mexican-owned  factories  in  the 
Maquiladora  areas  to  violate  Mexican  environmental  laws.  Of  six 
factories  inspected  by  the  GAO,  not  one,  not  one  was  in  compli- 
ance. 

The  highest  U.S.  rate  of  anencephalia,  a  fatal  defect  in  which 
babies  are  born  without  brains,  is  found  in  Cameron  County,  Texas 
just  across  the  Rio  Grande  from  Mexico.  This  defect  has  been 
linked  to  the  exposure  of  pregnant  women  to  certain  toxic  chemi- 
cals found  in  abundance  in  the  Maquiladora  area.  When  I  visited 
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Mexico,  I  met  with  a  Texas  doctor  who  told  me  of  a  rash  of  these 
awful  cases  which  she  attributed  to  chemicals  blown  across  the 
border  from  Mexico. 

I'm  worried  that,  as  negotiated,  NAFTA,  will  not  even  begin  to 
address  these  problems  and  for  a  fact,  I'm  worried  that  NAFTA 
will  exacerbate  them.  I'm  worried  because  I  think  we're  kidding 
ourselves.  NAFTA  will  not  be  good  for  America.  I  saw  General 
Motors'  plants  there,  General  Dynamics  getting  billions  of  dollars 
in  defense  contracts  from  the  United  States  doing  their  manufac- 
turing in  Mexico.  I  saw  other  companies  that  came  from  my  own 
home  community  of  Cleveland.  I  went  into  some  of  the  plants. 
They're  operable,  pretty  clean,  pretty  neat  looking  and  I  didn't  find 
intolerable  working  conditions — and  that's  what  makes  it  even 
worse  because  these  same  people  are  doing  the  job  of  workers  in 
Cleveland,  New  York,  Providence,  Rhode  Island  and  other  places 
for  one-seventh  the  amount  they  are  getting  paid  here  in  this  coun- 
try. 

I  don't  fault  the  employees.  I  want  to  raise  the  standard  of  work- 
ing people  all  over  the  world  and  improve  the  living  conditions 
throughout  the  world,  but  not  at  the  expense  of  the  American 
economy. 

I  think  the  President  recognizes  the  pitfalls  in  this  agreement. 
He's  pledged  to  negotiate  tough  side  agreements  and  help  create 
trilateral  commissions  which  can  strengthen  and  harmonize 
upward  the  environmental  and  worker  health  and  safety  laws  of 
the  U.S.,  Mexico  and  Canada.  These  commissions  have  been  de- 
scribed as  having  substantial  powers  and  resources  to  clean  up  and 
prevent  border  pollution  and  raise  labor  standards. 

Let's  not  kid  ourselves.  We  have  environmental  laws  in  our  own 
country  and  manufacturers  continue  to  pollute.  The  environmental 
commission  must  have  real  power,  not  just  the  power  to  talk,  and 
to  see  to  it  that  environmental  degradation  at  the  border  is  not  al- 
lowed. The  same  is  true  for  an5d;hing  worked  out  in  the  labor  area. 

Some  have  argued,  look,  we're  doing  very  well  at  the  present 
time.  At  the  present  time,  the  balance  of  trade  is  good,  we're  sell- 
ing more  to  Mexico  than  we're  buying  from  Mexico.  That  fails  to 
take  into  account  the  fact  that  much  of  the  purchases  that  are 
being  made  in  Mexico  have  to  do  with  the  capital  goods  that  are 
being  sent  there  from  American  companies  in  order  to  do  the  pro- 
duction so  that  the  products  can  be  sent  back  to  the  United  States. 
That  balance  will  probably  exist  for  some  time  in  the  future  while 
we  send  down  major  capital  improvements  of  facilities,  but  over  a 
period  of  time,  that  balance  will  change,  in  this  Senator's  opinion. 

It's  going  to  take  a  Herculean  effort  to  help  level  the  playing 
field  between  Mexico  and  the  U.S.  in  terms  of  environmental, 
worker,  health  and  safety  issues.  Without  significant  changes, 
NAFTA  will  do  more  harm  than  good. 

Mr.  Chairman,  I  know  that  I've  been  somewhat  lengthy,  but  I 
feel  very  strongly  about  the  subject.  I  feel  that  it  will  have  a  tre- 
mendous negative  impact  on  my  own  state,  and  so  I  appreciate 
your  tolerance. 

Senator  Baucus.  Thank  you  very  much,  Senator. 

Senator  Boxer? 
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OPENING  STATEMENT  OF  HON.  BARBARA  BOXER,  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Boxer.  Thank  you  very  much,  Mr.  Chairman. 

Let  me  thank  you  for  holding  this  extremely  important  hearing. 
This  is  a  crucial  issue  to  many  of  us  and  to  all  Americans. 

I  would  say  to  my  good  friend  and  colleague  from  Rhode  Island 
that  I  did  vote  against  putting  NAFTA  on  a  fast  track.  I  did  it  for  a 
couple  of  reasons.  Number  one,  because  of  my  concerns  about  the 
environment  that  we  are  addressing  so  thoroughly  here  today  and  I 
hope  to  stay  as  long  as  I  can  for  this  hearing,  and  also,  because  of 
the  worker  concerns  that  were  expressed  by  my  friend  from  Ohio. 

I  never  did  understand  why  a  legislature  would  cede  its  author- 
ity in  this  way.  If  you  look  at  every  other  Nation  in  the  world,  they 
retain  the  right  to  amend  treaties.  As  much  as  I  am  absolutely  ec- 
static that  we  have  a  trade  representative  of  the  caliber  of  Mickey 
Kantor,  and  I  have  tremendous  faith  in  him,  I  still  felt,  and  I  do 
feel  now,  that  was  the  wrong  approach,  but  that's  behind  us. 

The  agreement  is  on  a  fast  track  and  now  what  is  crucial,  Mr. 
Chairman,  is  that  these  side  agreements  really  have  teeth. 

First  of  all,  it's  crucial  that  the  North  American  Commission  on 
the  Environment  has  the  power  and  the  authority  to  ensure  com- 
pliance with  environmental  laws.  Just  a  pretty  name  isn't  enough. 
It's  got  to  be  real  if  I'm  going  to  support  NAFTA. 

Second,  how  are  we  going  to  ensure  the  cleanups  of  environmen- 
tal problems  in  the  border  region?  Coming  from  a  State  of  31  mil- 
lion people  that  borders  on  Mexico,  this  is  crucial.  We  must  identi- 
fy the  source  of  funding  that  will  be  used  to  pay  for  the  cleanup  of 
the  boarder  areas,  and  I  hope  that  we  will  hear  that  today. 

We  need  to  discuss  how  the  failure  to  enforce  or  comply  with  en- 
vironmental laws  will  be  deemed  a  violation  of  the  trade  agree- 
ment and,  Mr.  Chairman,  subject  to  penalty. 

We  need  explicit  clarification  of  ambiguous  environmental  provi- 
sions or  else  NAFTA  could  challenge  existing  and  future  U.S.  envi- 
ronmental laws.  Mr.  Chairman,  in  one  GATT  ruling  on  the  subject, 
American  law  was  bypassed.  This  is  a  very  serious  issue  in  favor  of 
a  lax  Mexican  law. 

I'll  tell  you  something,  I've  fought  too  long  and  hard  and  so  did 
members  of  this  committee  and  others  in  the  Senate,  and  my 
friend  who  sits  before  us,  to  allow  this  to  happen.  We  don't  want  to 
see  our  laws  be  diminished.  In  California,  we  have  some  of  the 
toughest — Prop  65  that  regulates  chemicals  and  pesticides.  I  don't 
want  to  see  that  de  facto  overturned  because  we  have  not  had  a 
strong  side  agreement. 

We  need  explicit  clarification  to  protect  the  ability  of  the  States 
to  enact  environmental  laws  that  are  stricter  than  Federal  law.  We 
need  to  make  sure  there  is  public  participation  in  NAFTA  disputes, 
and  we  have  to  make  sure  that  NAFTA  not  only  protects  existing 
environmental  law,  but  works  to  promote  improvements  in  envi- 
ronmental protection. 

So,  Mr.  Chairman,  if  we  can  have  an  agreement  that  comes 
before  the  United  States  Senate  that  is  really  tough  and  is  real, 
then  this  particular  Senator  from  California  will  be  able  to  move 
forward.  Also,  we  need  a  parallel  agreement  on  the  whole  issue  of 
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worker  retraining  and  so  on.  Without  it,  I'm  going  to  be  a  voice 
that  is  going  to  be  a  negative  voice. 

I  don't  want  to  be  a  negative  voice,  Mr.  Chairman.  I  want  to  be  a 
positive  voice,  so  that  this  hearing  today  is  crucial  to  my  own  deci- 
sion-making. 

Thank  you  very  much. 

Senator  Baucus.  Thank  you  very  much,  Senator. 

Senator  Reid? 

OPENING  STATEMENT  OF  HON.  HARRY  REID,  U.S.  SENATOR 
FROM  THE  STATE  OF  NEVADA 

Senator  Reid.  Mr.  Chairman,  thank  you  very  much. 

A  couple  of  things.  I  don't  want  the  record  to  be  devoid  of  any 
response  to  the  Senator  from  North  Carolina's  statement  where  he 
talked  for  a  considerable  period  of  time  about  the  business  commu- 
nity having  tremendous  regulation  and  taxes.  The  record  should  be 
very  clear  this  was  all  done  during  the  Republican  Administration. 
The  last  12  years  have  been  ones  where  regulations  have  been 
issued  by  the  Executive  Branch  of  Government  which  was  Republi- 
can-oriented and  that  any  taxes  came  with  the  complete  accept- 
ance of  the  President. 

So  the  record  should  make  it  very  clear  that  any  reference  to  the 
Clinton  Administration  issuing  regulations  is  without  any  basis  be- 
cause the  Clinton  Administration  has  issued  no  regulations  at  this 
time  that  would  have  anything  to  do  with  small  business.  Certain- 
ly, taxes  is  something  that  we're  discussing  here  with  the  adminis- 
tration. 

I  will  not  speak  further  other  than  to  say  again,  in  an  effort  to 
compliment  the  President,  I  think  one  of  his  fine  appointments  has 
been  you,  Mr.  Ambassador.  I  believe  that  we  have,  for  too  long,  not 
given  enough  substance  to  this  so-called  free  trade  agreement  that 
we  hear  so  much  about.  I'm  happy  to  see  in  what  I've  been  reading 
that  you  are  going  to  be  very  tough  but  fair. 

I've  always  said,  we  all  think  free  trade  is  great,  but  it  has  to  be 
fair  and  we  need  to  make  sure  that  any  free  trade  arrangements 
that  we  have  with  other  countries  are  fair  also.  So  I  compliment 
and  applaud  the  President  for  selecting  one  of  his  stars  for  this 
very  important  assignment  to  make  America  more  competitive. 

Senator  Baucus.  Thank  you.  Senator. 

Senator  Wofford? 

OPENING  STATEMENT  OF  HON.  HARRIS  WOFFORD,  U.S.  SENATOR 
FROM  THE  STATE  OF  PENNSYLVANIA 

Senator  Wofford.  Thank  you,  Mr.  Chairman. 

Mr.  Ambassador,  I  second  what  Senator  Reid  just  said.  I'm  an- 
other one  of  your  long-time  friends  and  admirers.  I've  respected 
you  for  a  long  time  and  I  trust  our  friendship  will  not  be  tested  by 
any  feelings  over  the  years  to  come  that  you  hear  too  much  from 
me  on  these  subjects,  but  I  won't  do  that  right  now. 

I'm  looking  forward  to  your  responses,  having  just  looked  at  your 
presentation,  and  I  am  looking  forward  to  hearing  the  witnesses 
today,  including  our  two  Pennsylvania  colleagues,  Lester  Lave  and 
Edgar  Berkey. 
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Just  to  show  you  that  my  concerns  have  not  diminished  since  we 
last  talked  on  this,  there  is  a  new  dimension  that  shows  how  vital 
the  environmental  mission  you're  working  toward  is  going  to  be. 
We've  had  a  major  problem  of  trash,  municipal  wastes  coming  into 
Pennsylvania  more  than  any  State  in  the  country.  Some  of  my  col- 
leagues here  have  also  heard  too  much  about  this — otherwise 
known  as  garbage. 

There  is  a  steady  influx  of  garbage  from  Canada  under  permis- 
sion of  the  free  trade  agreement  with  Canada.  From  1991  on,  we've 
seen  a  fivefold  increase  and  now  we  have  250,000  tons  of  garbage 
coming  from  Canada.  It's  affecting  our  environment. 

These  are  issues  that  are  very  vital  with  both  countries  and  your 
progress  in  developing  the  supplemental  agreement  on  the  environ- 
ment, as  well  as  on  labor  standards  and  our  job  retraining  pro- 
grams here,  are  essential  to  fair  judgment  on  this  agreement  about 
which  I've  had  so  many  strong  doubts. 

I  look  forward  to  hearing  from  you  and  working  with  you. 

Senator  Baucus.  Thank  you.  Senator. 

Senator  Warner? 

Senator  Warner.  Mr.  Chairman,  I  will  not  hold  up  the  hearing 
and  I  look  forward  to  the  testimony. 

Senator  Baucus.  Thank  you. 

We  had  invited  Carol  Browner,  the  Administrator  of  the  Envi- 
ronmental Protection  Agency,  to  testify  today  but  prior  commit- 
ments prevented  her  appearance.  She  has  sent  us  a  letter  and, 
without  objection,  the  letter  will  be  included  in  the  record. 

[The  letter  referred  to  follows:] 
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UNtTED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 
WASHINGTON,  D.C.      20460 


HAR  1  6  1993 
Honorable  Max  Baucus 

Chairman,  Committee  on  Environment  and  Public  Works 
United  States  Senate 
Washington,  D.C.  20510  the  administrator 

Honorable  John  Chafee 

Ranking  Minority  Member, 

Committee  on  Environment  and  Public  Works 

United  States  Senate 

Washington,  D.C.  20510 

Dear  Senators  Baucus  and  Chafee: 

I  want  to  thank  you  for  the  opportunity  to  testify  before  your  Conmiittee  on 
Environment  and  Public  Works,  March  16,  regarding  NAFTA  and  related  environmental 
issues.  I  am  sorry  that  I  am  imable  to  accept  your  invitation  for  that  date. 

On  March  15  and  16  I  will  be  travelling  to  Mexico  City  and  to  El  Paso,  Texas. 
Given  EPA's  central  responsibility  to  ensure  that  the  environment  is  properly  protected 
in  conjunction  with  the  NAFTA,  I  felt  it  important  that  I  wimess,  first-hand,  the 
environmental  challenges  that  face  us  along  the  U.S.-Mexico  border.  I  will  also  be 
meeting  with  Mexican  officials,  including  President  Salinas,  who  will  be  working 
cooperatively  with  us  to  address  the  environmental  issues  highlighted  by  the  NAFTA,  I 
look  forward  to  sharing  my  experience  and  views  with  the  Environment  and  Public 
Works  Committee  upon  my  return. 

USTR  has  the  lead  in  negotiating  the  supplemental  agreement  on  the 
enviroimient  with  Mexico  and  Canada  and  Ambassador  Kantor  is  well  positioned  to 
provide  you  with  an  overview  of  the  Administration's  objectives  as  we  enter  the 
negotiations.  I  did,  however,  want  to  take  this  opportunity  to  express  my  strong 
conviction  (shared  by  Ambassador  Kantor)  that  environmental  issues  must  be  adequately 
and  concretely  addressed  before  the  NAFTA  is  considered  finished  and  ready  for 
approval.  EPA  will  be  an  active  member  of  the  negotiating  team  seeking  to  achieve  this 


President  Clinton  supports  a  NAFTA  because  he  believes  it  will  strengthen  the 
U.S.  economy  and  create  hi^  paying  jobs.  A  NAFTA  will  also  offer  an  unprecedented 
opportunity  for  our  neighbors,  Mexico  and  Canada,  to  realize  new  levels  of  development 
and  growth.  Economic  growth  and  development,  however,  are  self-defeating  if  not 
achieved  in  an  environmentally  sustainable  manner.  It  is  with  this  in  mind,  that  we 
proceed  to  fashion  a  set  of  initiatives  and  agreements,  parallel  to  the  NAFTA,  that  aim 
to  improve  the  environment  of  the  continent  and  allow  the  NAFTA  to  yield  its  economic 
benefits. 


PrlniKl  on  Recydtd  PfM 
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Although  there  are  many  issues  involved  in  NAFTA  and  the  environment,  the 
core  issues  that  need  our  focus  are  clean-up  of  the  U.S.-Mexican  border  and  ensuring 
that  the  three  countries  involved  in  the  NAFTA  adequately  enforce  their  respective 
environmental  standards. 

Regarding  the  border,  EPA  and  its  Mexican  counterpart  have  already  begun  the 
first  phase  of  a  border  plan  that  seeks  to  establish  and  implement  strategies  to  address 
the  myriad  pollution  problems  that  exist  along  the  border.  The  will  and  expertise  for 
this  task  are  available,  the  difficulty  is  securing  the  necessary  level  of  funding  to  make 
our  plans  real  and  effective.  We  look  to  you  to  assist  the  Administration  in  identifying 
creative  funding  options  in  this  time  of  fiscal  constraint 

It  should  be  generally  recognized  that  without  effective  national  enforcement  of 
environmental  standards  by  the  NAFTA  countries  all  other  environmental  efforts  are 
moot.   Enhancing  continental  enforcement  of  environmental  standards  is,  therefore,  a 
central  objective  in  the  forthcoming  trilateral  negotiations  on  a  supplemental 
environmental  agreement   EPA  has  worked  closely  with  USTR  in  reviewing  the 
concerns  raised  by  Congress,  environmental  groups  and  other  government  agencies 
regarding  enforcement  and  in  examining  the  host  of  options  offered  to  address  these 
concerns.  As  a  result  of  this  process,  we  have  established  consensual  goals  for  the 
negotiations  that  I  am  confident,  if  realized,  will  result  in  inaeased  environmental 
standards  throughout  the  continent 

I  would  like  to  make  one  final  point  The  debate  over  NAFTA  has  traditionally 
focussed  on  either  the  economic  gains  or  the  environmental  damage  that  will  be  derived 
from  NAFTA.   If  we  are  successful  in  establishing  mechanisms  that  will  lead  to 
enhanced  enforcement  in  Mexico  and  the  NAFTA  is  subsequently  passed,  a  great  market 
opportunity  will  be  created  for  U.S.  suppliers  of  environmental  goods  and  services  as 
Mexican  industry  seeks  to  comply  with  Mexico's  environmental  laws.  In  this  way,  both 
economic  and  environmental  benefits  merge  into  one. 

I  look  forward  to  another  opportunity  to  testify  before  your  committee  on 
NAFTA  and  the  environment  in  the  near  future. 


/O     Sincerefy,       ^^ 
Carol  M.  Browner 
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Senator  Baucus.  Mr.  Ambassador,  the  show  is  all  yours.  You  can 
talk  as  long  as  you  want.  We're  not  going  to  put  you  under  the  5- 
minute,  7-minute  or  10-minute  clock.  Why  don't  you  proceed? 

STATEMENT  OF  HON.  MICKEY  KANTOR,  U.S.  TRADE 
REPRESENTATIVE 

Ambassador  Kantor.  I'll  try  to  be  reasonably  brief,  Mr.  Chair- 
man. 

Senator  Baucus.  If  you  have  a  prepared  statement,  it  will  be  in- 
cluded in  the  record. 

Ambassador  Kantor.  Rather  than  read  the  entire  statement, 
and  I  appreciate  your  putting  it  in  the  record,  I  will  take  the  high- 
lights and  then  allow  you  and  your  colleagues  to  engage  in  dialog.  I 
find  that  it  is  more  helpful  to  me  frankly  to  have  that  kind  of 
dialog  than  talking  at  you  in  a  prepared  statement. 

I  would  just  want  to  take  off  my  trade  hat  only  for  a  moment 
and  speak  to  what  Senator  Reid  spoke  to  so  eloquently.  In  the 
1980's,  everything  that  went  up  should  have  gone  down  and  every- 
thing that  went  down  should  have  gone  up.  As  a  result  of  trying  to 
cut  taxes  and  increase  spending,  the  size  of  the  Government  grew 
incredibly. 

The  President  is  valiantly  trying  to  address  that  with  the  help  of 
a  lot  of  you  on  both  sides  of  the  aisle.  We  look  forward  to  a  package 
of  short-term  and  long-term  investment,  in  educating  our  people,  in 
doing  something  about  a  structural  deficit,  and  in  keeping  long- 
term  interest  rates  down  so  that  we  can  literally  create  more  in- 
vestment in  this  economy.  Long-term  interest  rates  have  already 
dropped,  as  you  know.  Senator  Reid,  to  a  point  now  which  creates, 
some  economists  believe,  about  $100  billion  in  potential  new  invest- 
ment in  the  economy.  Nothing  we  can  do  would  be  better  for  Amer- 
ican workers  and  American  business  than  that.  So  I  appreciate 
your  remarks.  Now,  I'll  put  my  trade  hat  back  on,  Mr.  Chairman. 

Let  me  first  give  you  several  basic  ideas  that  guide  our  efforts  to 
complete  and  strengthen  NAFTA. 

First,  we  have  made  it  clear  that  this  Administration  will  not 
come  to  the  Congress  for  approval  of  NAFTA  without  objectives 
that  are  concrete  and  contain  serious  commitments. 

Second,  despite  the  advances  of  the  current  agreement  in  linking 
nations  of  different  stages  of  economic  development,  it  is  not  yet 
enough.  Senator  Metzenbaum,  as  you  correctly  point  out.  These 
supplemental  agreements  must  break  new  ground  in  finding  ways 
to  raise  worker  standards  and  environmental  protection.  In  these 
areas,  we  are  committed  to  a  NAFTA  which  harmonizes  upward, 
not  downward. 

Third,  we  seek  to  raise  prosperity  throughout  North  America 
while  improving  worker  standards,  social  conditions  and  environ- 
mental quality. 

On  March  17th,  tomorrow  our  negotiators  get  together  to  start 
negotiating  the  supplemental  agreements.  The  President  is  commit- 
ted not  to  reopen  the  NAFTA  and  we  hope  to  see  it  enter  into 
effect,  as  envisioned  in  the  agreement,  on  January  1,  1994.  Howev- 
er, in  these  supplemental  agreements,  we  are  dealing  with  issues 
and  fashioning  provisions  that  have  never  been  associated  with  a 
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trade  agreement.  We  will  not  sacrifice  substance  for  speed.  We  will 
not  ask  you  to  vote  on  NAFTA  until  the  supplemental  agreements 
are  completed  and  you  can  judge  how  they  strengthen  the  NAFTA. 

Having  travelled  the  country  during  1992  £ind  having  talked  to 
many  members  of  Congress  during  the  past  few  months,  I  think  I 
understand  the  concerns  many  have  expressed  regarding  the 
NAFTA.  Assuming  that  we  are  successful  in  negotiating  effective 
supplemental  agreements,  it  will  be  the  obligation  of  this  Adminis- 
tration to  deal  frankly  and  forthrightly  with  these  concerns  and  to 
convince  Congress  and  the  pubUc  that  NAFTA  is  in  our  national 
interest.  But  we  need  to  be  realistic  about  the  standard  by  which 
NAFTA  is  to  be  judged. 

For  those  who  would  emphasize  the  imperfections  of  the  NAFTA 
and  supplemental  agreements,  the  test,  in  my  view,  must  be  wheth- 
er, on  balance,  we  will  be  better  off  with  NAFTA  and  meaningful 
supplemental  agreements  than  we  would  be  without  it.  In  other 
words,  will  this  economy  be  stronger,  will  workers  be  better  off, 
will  the  environment  be  better  protected  with  or  without  the 
NAFTA  and  the  supplemental  agreements? 

Let  me  turn  to  the  issue  before  us  today.  First,  the  commission 
which  you  spoke  of,  Mr.  Chairman.  President  Clinton  is  committed 
to  the  creation  of  a  three-nation  commission  on  the  environment. 
This  is  one  of  the  most  challenging  assignments  facing  us  in  the 
negotiations,  but  I  believe  that  we  can  create  a  commission  that 
contributes  to  enhanced  environmental  quality  in  North  America. 

We  envision  the  commission  as  a  forum  for  reviewing  and  ana- 
lyzing environmental  issues  on  this  continent.  It  would  have  access 
to  independent  experts  and  the  authority  to  review  complaints.  It 
would  be  able  to  request  information  from  environmental  enforce- 
ment agencies  in  the  three  countries,  and  pursue  effective  follow- 
up  actions  to  ensure  compliance.  The  commissions  could  review 
and  report  publicly  on  the  environmental  protection  activities  of 
the  three  governments,  including  the  progress  made  in  implement- 
ing NAFTA's  environmental  provisions. 

Our  goal  for  the  commission  is  the  strongest  possible  improve- 
ment in  environmental  quality  throughout  North  America.  At  the 
same  time,  we  have  to  bear  in  mind  that  the  powers  granted  to  the 
commission  will  apply  to  us  as  well  as  to  our  neighbors.  The  chal- 
lenge is  to  create  bodies  which  respect  national  sovereignty  while 
accomplishing  things  that  none  of  the  nations  in  North  America 
can  do  alone. 

From  my  consultations  with  this  committee  and  others  in  Con- 
gress, I  am  acutely  conscious  of  the  depth  of  your  concern  that  this 
commission  have  the  requisite  authority  to  make  a  real  difference 
and  I  expect  the  supplemental  agreements  will  be  judged  accord- 
ingly. 

Let  me  say  that  in  the  last  few  days  that  I've  consulted  with  you, 
Mr.  Chairman,  and  with  others  on  the  Hill,  I  have  received  some 
excellent  advice  and  guidance.  You  were  one  of  the  first,  in  your 
January  29th  speech,  to  recognize  some  of  the  important  roles  that 
the  commission  can  play  such  as  a  technological  clearinghouse. 
You  were  grappling  early  on  with  the  kind  of  problems  we  will  be 
facing  in  these  negotiations. 
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Our  environmental  non-governmental  organizations  are  also  an- 
other source  of  help.  Just  to  name  a  few,  on  Friday  I  met  with  rep- 
resentatives of  the  Environmental  Defense  Fund.  Along  with  the 
Natural  Resources  Defense  Council,  they  presented  some  excellent 
recommendations  for  crafting  an  environmental  commission.  I 
have  also  received  significant  contributions  from  the  National 
Wildlife  Federation  and  the  Sierra  Club. 

This  process  must  result  in  decisions  that  have  real  teeth  and 
meaningful  results. 

On  border  cleanup,  the  NAFTA  process  produced  an  intense 
focus  on  the  depth  of  the  problem  and  an  unprecedented  degree  of 
cooperation  in  attacking  it.  As  President  Salinas  told  President 
Clinton  when  they  met  in  January,  Mexico  has  dedicated  $450  mil- 
lion initially  over  three  years  to  invest  in  environmental  projects 
in  Mexican  border  cities. 

The  joint  U.S.-Mexico  Border  Plan,  which  was  formulated  in  the 
period  leading  up  to  the  NAFTA  negotiations,  set  up  a  number  of 
working  groups  and  projects — including  cooperation  on  enforce- 
ment— to  deal  with  border  problems.  Plainly  this  must  be  a  sus- 
tained effort.  USTR  and  the  other  agencies  are  studying  the  vari- 
ous options  for  funding  critical  border  activities. 

Mexico  has  solid  legislation  on  its  books  in  this  area.  Mexico's 
environmental  laws,  regulations  and  standards  are  in  many  re- 
spects similar  to  those  in  our  country.  Its  comprehensive  General 
Ecology  law  embodies  principles  similar  to  ours  and  the  regulations 
and  technical  standards  implementing  this  law  take  an  approach 
comparable  to  ours. 

The  issue,  of  course,  as  Senator  Moynihan  said,  is  enforcement  of 
the  laws,  to  make  the  protections  on  the  books  a  reality  for  those 
who  live,  work  and  do  business  in  Mexico.  I  believe  that  we  might 
use  the  negotiations  on  these  supplemental  agreements  to  discuss 
with  the  Mexican  government  ways  to  strengthen  the  enforcement 
of  their  laws.  These  initiatives  might  include  changes  in  the  admin- 
istrative and  judicial  processes,  to  increase  access  of  citizens  and 
non-governmental  organizations. 

In  thinking  about  ways  to  improve  enforcement,  it  is  noteworthy 
that  all  NAFTA  parties  committed  in  Articles  1714-16  of  the 
NAFTA,  to  a  significant  set  of  principles  and  administrative  and 
judicial  procedures  for  the  domestic  enforcement  of  intellectual 
property  rights.  We  will  review  these  provisions  to  assess  their  ap- 
plicability for  environmental  issues.  Procedures  like  these  to  pro- 
mote due  process,  judicial  review,  and  citizen  access  to  judicial  and 
administrative  bodies  can  contribute  to  improved  enforcement  of 
the  law  as  well  as  increase  public  confidence  in  the  law. 

While  it  is  natural  for  us  to  focus  on  the  role  and  responsibilities 
of  government,  the  private  sector  also  has  a  significant  role  to  play. 
NAFTA  explicitly  provides  that  none  of  the  parties  to  the  agree- 
ment should  relax  environmental  standards  in  order  to  attract  in- 
vestment. While  it  is  the  responsibility  of  governments  to  enforce 
the  law  to  ensure  that  environmental  standards  be  maintained,  it 
is  also  the  responsibility  of  the  companies  doing  business  in  Mexico 
to  plan  for  and  to  adhere  to  the  environmental  standards  on  the 
books. 
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Let  me  summarize  why  the  President  believes  that  NAFTA,  if 
strengthened  through  these  supplemental  agreements,  can  help 
promote  economic  growth  in  the  United  States. 

In  this  global  economy  where  capital  and  production  are  mobile, 
we  face  the  challenge  of  creating  high-wage  and  high-skill  jobs  here 
in  the  United  States.  We  have  already  begun  to  see  the  benefits 
that  the  United  States  can  gain  if  Mexico  opens  its  markets.  Our 
merchandise  exports  have  grown  from  about  $14.6  billion  to  over 
$40  billion  in  the  last  5  years.  This  export  growth  has  reversed 
what  was  a  $6  billion  trade  deficit,  as  you  indicated.  Senator  Metz- 
enbaum,  to  a  $6  billion  trade  surplus. 

These  increased  exports  come  from  every  region  in  the  United 
States.  Mexico  is  one  of  the  top  ten  overseas  markets  for  38  States 
and  20  States  each  shipped  roughly  $250  million  or  more  to  Mexico 
in  1991. 

Mexico  is  our  fastest  growing  major  export  market,  our  second- 
largest  market  for  manufactured  goods,  and  our  third-largest 
market  for  agricultural  products.  Seventy  percent  of  Mexico's  im- 
ports come  from  the  United  States  and  Mexicans  already  consume 
more  U.S.  goods  per  person  than  either  Europeans  or  the  Japanese. 

The  NAFTA  will  open  still  wider  opportunities  for  U.S.  exporters 
by  eliminating  Mexican  tariffs  which  average  two  and  one-half 
times  as  high  as  U.S.  duties,  knocking  down  other  forms  of  Mexi- 
can trade  restrictions,  and  eliminating  discrimination  against  U.S. 
providers  of  goods  and  services. 

Today,  more  than  600,000  Americans  owe  their  jobs  to  our  ex- 
ports to  Mexico.  This  number  is  estimated  to  increase  to  more  than 
1  million  by  1995  with  NAFTA.  We  know  that  U.S.  workers  in 
export-related  jobs  earn  about  17  percent  more  per  hour  than  the 
average  American  wage. 

This  agreement  would  be  of  particular  benefit  to  small  and 
medium-sized  compgmies  that  are  experiencing  the  fastest  export 
growth.  Unlike  big  companies,  small  and  mid-sized  firms  do  not 
have  the  resources  to  locate  around  high  trade  barriers.  With  trade 
barriers  removed,  U.S.  firms  will  not  have  to  move  to  Mexico  to 
sell  to  Mexico. 

Although  we  are  focusing  on  the  environment  today,  Mr.  Chair- 
man, let  me  mention  very  quickly  four  or  five  other  areas  that 
must  be  part  of  the  supplemental  agreements  connected  to  the 
NAFTA  to  make  it,  in  the  President's  terms,  "a  viable  trade  agree- 
ment." 

We've  talked  about  border  cleanup.  We  must  have  a  worker 
training  and  adjustment  program  and  we  will  have  one.  When  we 
send  the  NAFTA  to  the  Congress  with  these  supplemental  agree- 
ments, it  will  have  a  worker  adjustment  and  training  program. 

We  have  to  have,  as  I  said,  changes  to  the  Mexican  court  system. 
We  must  harmonize  up  worker  standards  as  well  as  in  the  environ- 
ment. We  need  to  make  these  commissions  have  real  meaning  and 
real  teeth. 

We  also  need  to  look  at  potential  surges  of  imports  and  safe- 
guards against  those  surges.  I  know  Sections  801  and  802  of  the 
agreement  already  address  that  issue.  These  can  be  strengthened 
and  helped  through  early  warning  systems  and  also  looking  at  the 
effect  surges  can  have  on  U.S.  employment. 


20 

I  thank  you,  Mr.  Chairman,  for  having  me  here  today.  I  would  be 
pleased  to  answer  any  questions  you  have  or  the  members  of  the 
committee. 

Senator  Baucus.  Thank  you  very  much.  Ambassador.  I  appreci- 
ate your  statement. 

The  question  I  want  to  focus  on  is  enforcement.  Just  to  restate 
the  obvious,  the  concerns  that  many  Americans  have,  particularly 
in  the  environmental  community,  is  that  the  NAFTA  could  be  used 
by  another  country,  say  Mexico,  to  subvert  American  environmen- 
tal laws.  That  concern  has  been  met  insofar  as  the  harmonization 
provisions  are  in  the  agreement  which  essentially  say  that  any 
country  can  apply  its  environmental  laws  to  any  one,  whether  to 
the  United  States,  to  Mexicans  or  Canadians,  so  long  as  it's  nondis- 
criminatory and  it's  across  the  board  and  applies  to  everyone.  That 
potential  objection  has  been  resolved  insofar  as  the  treaty  lan- 
guage, isn't  that  correct? 

Ambassador  Kantor.  That's  correct,  Mr.  Chairman. 

Senator  Baucus.  Which  leaves  another  area.  The  other  area  is 
the  degree  to  which  environmental  laws  in  Mexico  will  or  will  not 
be  enforced.  It's  a  major  concern  basically  because  the  gulf  between 
the  two  countries  is  immense.  The  population  of  Mexico  is  85  mil- 
lion where  in  American  it  is  roughly  260  million,  or  so.  The  median 
age  in  Mexico  of  that  85  million  population  is  about  18.  The 
median  age  in  the  United  States  is  about  32  or  33.  The  wage  rate 
in  Mexico,  as  Senator  Metzenbaum  said,  is  about  one-seventh,  be- 
tween one-fifth  and  one-tenth  that  of  the  U.S.  and  the  per  capita 
GDP  of  Mexico  is  about  one-tenth,  about  $2,000  per  capital  whereas 
the  U.S.  is  close  to  $20,000-$22,000. 

In  addition,  we  have  a  judicial  system  in  America  which  is  much 
different  than  that  in  Mexico.  We  and  the  Canadians  come  from 
the  common  law  tradition  in  England,  the  Magna  Carta.  The 
Americans  have  a  Constitution  with  a  separation  of  powers,  a  sepa- 
rate, independent  Federal  judiciary  where  once  you're  appointed, 
you're  appointed  for  life,  an  entirely  separate  branch  of  govern- 
ment. In  Mexico,  that's  not  the  case.  In  Mexico,  there  is  not  a  sepa- 
rate judiciary.  They  are  very  intricately  related  with  the  PRI,  the 
party  that's  been  in  power  for  75  years.  We've  all  read  many  times 
in  the  papers  how  President  Salinas  asked  major  corporate  heads 
in  Mexico  to  contribute  $25  million  apiece  to  the  PRI. 

The  ostensible  reason  was,  let's  have  some  private  contributions 
to  replace  the  government  contributions  to  this  whole  apparatus.  It 
is  a  developing  country.  Granted  they  are  making  good  progress, 
but  it  still  is  a  developing  country  and  there  is  an  immense  gulf 
between  the  two  countries. 

In  addition,  in  the  United  States  under  virtually  every  environ- 
mental statute,  an  American  citizen  has  standing  to  sue.  With  the 
exception  of  FIFRA,  under  every  American  environmental  statute, 
an  individual  citizen  has  standing  to  sue  to  enforce  American  envi- 
ronmental laws.  That  is  not  true  in  Mexico.  In  Mexico,  there  are 
no  citizen  suit  provisions. 

Second,  the  drafting  of  environmental  regulations  and  all  regula- 
tions; in  the  United  States  there  is  ample  public  participation  in 
the  drafting  of  environmental  regulations.  In  Mexico,  that's  not 
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true  at  all.  There  is  no  public  participation.  The  regulations,  what- 
ever they  are,  just  happen  to  be  issued  and  that's  it,  period. 

In  addition,  in  America,  we  have  a  community  right-to-know 
statute.  It  has  been  very  helpful  in  enhancing  environmental  pro- 
tection in  our  country.  There  is  none  in  Mexico.  On  top  of  that,  we 
have  many  more  people  enforcing  our  environmental  laws.  One 
can  do  anything  with  statistics,  but  the  difference  is  quite  glaring. 
It's  dramatic  on  the  per  capita  basis  or  on  any  basis  you  want  to 
mention. 

So  the  real  question  is,  given  that  difference  in  enforcement,  and 
I  think  we'll  recognize  that  if  there  is  a  difference  in  enforcement, 
and  if  that  difference  is  maintained,  that  probably  will  give  a  com- 
petitive advantage  to  a  firm  operating  in  Mexico  compared  with 
that  same  firm  operating  in  the  United  States.  We  heard  countless 
complaints  of  businessmen — not  all  of  them  legitimate — that  the 
environmental  regulations  are  an  excessive  burden  to  the  cost  of 
doing  business. 

So  the  basic  question  I  just  have  to  ask  you  is,  do  we  really  want 
to  set  up  a  framework,  a  system  here,  under  NAFTA  where  Mexico 
essentially  does  not  have  to  enforce  its  environmental  laws  by  and 
large  to  the  same  degree  that  we  Americans  enforce  ours,  given  the 
fact  that  their  standards,  their  laws  are  very  similar  to  ours?  Do 
we  want  to  set  up  a  system  where  they  do  not  have  to  enforce  their 
laws  whereas  we  do  because  any  American  can  sue  under  Ameri- 
can laws  at  any  time? 

Ambassador  Kantor.  I  think  I'd  address  that  in  three  or  four 
ways,  Mr.  Chairman.  I  appreciate  the  question,  obviously  a  critical 
question  talking  about  NAFTA  and  the  environment. 

I  would  start  my  answer,  as  we  talk  about  the  environment  and 
as  it  relates  to  our  current  relations  with  Mexico  in  terms  of  trade 
by  noting  that  the  environment  is  transnational  in  character.  It  re- 
spects no  border  and  as  has  been  noted,  there  are  problems  right 
now.  The  question  is,  we  make  it  better,  frankly,  as  I  noted  in  my 
testimony  and  can  the  NAFTA,  with  tough,  strong,  meaningful 
supplemental  agreements,  make  the  situation  better  not  only  in 
terms  of  worker  standards,  not  only  in  terms  of  harmonizing  up 
wages  and  worker  conditions,  but  also  in  terms  of  the  environment. 
I  think  there  are  three  or  four  things  that  need  to  be  done  as  I 
noted  in  the  main,  but  let  me  reiterate  them  and  maybe  provide 
even  more  detail. 

One,  of  course,  is  the  border  cleanup.  That  must  be  done.  As 
noted  earlier,  the  Border  Commission  was  set  up  early  on.  There 
have  to  be  requisite  funds  appropriated  for  that  purpose.  The  fund- 
ing of  it  becomes  a  rather  delicate  operation,  given  the  situation  we 
face  here  in  Washington  in  trying  to  lower  our  budget  deficit,  but  I 
think  it's  a  critical  item  and  we  need,  I  think,  creative  ways  of 
trying  to  capitalize  what  we  might  put  in  and  what  private  compa- 
nies might  be  willing  to  put  in  operating  in  Mexico  in  order  to 
create  a  permanent  fund  to  help  cleanup  those  border  areas.  That 
would  be  number  one. 

Two  is  the  enforcement  of  existing  laws.  I  think  it  would  be  im- 
possible not  to  note  the  fact  that  in  the  NAFTA  itself,  while  ignor- 
ing worker  standards  and  the  environment  in  terms  of  enforce- 
ment, there  were  very  stringent  provisions  in  terms  of  changes  in 
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the  Mexican  court  system  as  well  as  the  administrative  tribunals 
in  order  to  protect  intellectual  property. 

That  is  not  to  say  the  protection  of  intellectual  property  is  not 
important.  Let  me  suggest  gently  that  protecting  worker  standards 
and  the  environment  is  similarly  important.  I  think  we  will  have 
some  interesting  discussions  about  these  provisions  and  how  they 
might  relate  to  worker  standards  and  to  the  environment  which  we 
are  discussing  here  today  in  looking  at  things  like  timely  notice  to 
defendants  or  the  ability  to  appeal  administrative  decisions  to  the 
courts,  and  citizen  access  to  the  courts,  all  of  which  are  subsumed 
in  the  discussion  in  the  NAFTA  itself  regarding  intellectual  prop- 
erty rights  which  I  will  say  again  has  already  been  agreed  to  by  all 
three  governments. 

Senator  Baucus.  Do  we  want  to  set  up  a  system  where,  in  effect, 
Mexico  does  not  have  to  enforce  its  environmental  laws.  That  is  the 
question,  yes  or  no? 

Ambassador  Kantor.  We  want  to  set  up  a  system  where  they 
have  to  enforce  the  environmental  laws,  just  the  opposite.  Let  me 
just  say,  without  taking  too  much  time,  and  apologize  to  the  com- 
mittee, but  I  think  this  is  important. 

The  confluence  or  intersection  of  the  commission,  the  three  party 
commission,  and  stronger  enforcement  of  Mexican  environmental 
laws  with  border  cleanup,  if  we  are  able  to  accomplish  that — let  me 
put  a  big  if  there.  I  am  skeptically  optimistic.  If  we  can  do  that, 
then  we  would  have  accomplished  something  with  great  meaning 
here  and  would  have  helped  ourselves  not  only  in  terms  of  the  en- 
vironment, which  is  transnational  in  character,  but  also  in  terms  of 
trade  advantages  which  exist  right  now,  we  will  reduce  them  dra- 
matically. 

Senator  Baucus.  Thank  you  very  much. 

Senator  Chafee? 

Senator  Chafee.  Thank  you,  Mr.  Chairman. 

Mr.  Kantor,  I'm  very  glad  that  you  stressed  the  balance  of  trade 
with  Mexico.  If  you  sit  around  here,  and  listen  to  what's  said,  you'd 
think  that  every  company  in  the  United  States  was  making  a  mad 
rush  to  Mexico. 

The  facts  are  we  now  have  a  $6  billion  trade  surplus  with 
Mexico.  Is  that  not  right?  That's  what  you  said? 

Ambassador  Kantor.  Yes,  sir,  those  were  the  latest  statistics. 

Senator  Chafee.  Everybody  gets  all  excited  about  our  wonderful 
arrangements  with  Canada  where  we  have  a  $6  billion  deficit  in 
trade. 

Ambassador  Kantor.  That's  correct. 

Senator  Reid.  What  is  the  deficit,  I'm  sorry? 

Senator  Chafee.  A  $6  billion  deficit  with  Canada,  $6  billion  sur- 
plus with  Mexico.  It  seems  to  me  we  can't  stand  success  up  here. 
There  must  be  something  wrong.  We've  got  a  surplus  with  Mexico. 
They  must  be  very  wicked. 

The  facts  are,  this  trade  agreement  will  further  reduce  the  tariffs 
in  Mexico.  You  said  yourself  the  tariffs  of  goods  going  into  Mexico 
are  two  and  one-half  times  what  they  are  for  goods  coming  into  the 
United  States.  So  I  think  it  is  important  to  remember  that. 

On  the  bottom  of  page  two  of  your  testimony,  you  say  that  "We 
envision  the  commission  as  a  forum  for  reviewing  and  analyzing 
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environmental  issues  on  this  continent."  Then  you  go  on  to  say, 
"This  group  would  be  able  to  pursue  effective  follow-up  action  to 
ensure  compliance." 

When  you  testified  before  the  Finance  Committee,  you  used  an 
expression  which  I  think  is  quite  pertinent — what's  sauce  for  the 
goose  is  sauce  for  the  gander.  Let's  say  that  Mexico  is  very  dis- 
tressed about  the  cutting  in  the  northwest  and  the  endangerment 
of  the  spotted  owl.  Is  Mexico  entitled  to  bring  suit  in  order  to 
ensure  compliance  with  U.S.  laws? 

Ambassador  Kantor.  Certainly  the  Mexican  government  could 
file  a  petition — we've  not  negotiated  this  but  I'll  call  it  a  petition 
for  the  sake  of  the  discussion,  Senator — with  the  commission  and 
have  them  review  that  subject  and  have  them  determine  whether 
or  not  that  was  a  problem  of  such  persistence,  seriousness  and  pat- 
tern that  should  be  looked  into  by  the  commission  and  reported 
back  to  both  governments,  the  Mexican  government  who  brought 
the  petition  and  the  respondent  in  this  case  which  would  be  the 
United  States  Government. 

Whether  or  not  they  found  a  problem,  a  consistent,  serious  pat- 
tern, I  think  are  the  three  key  words  here,  and  that  needed  to  be 
acted  upon  and  the  United  States  Government,  in  this  theoretical 
problem  that  you're  raising  here,  was  not  acted  upon,  then  of 
course  the  next  question  is  what  does  the  commission  do  and  how 
do  you  put  real  teeth  and  meaning  into  their  deliberations.  That  is, 
I  think,  what  we're  dealing  with  right  now. 

We  are  not  going  to  come  back  here  to  the  Congress  with  a  com- 
mission or  a  situation  that  invades  sovereignty  and  has  superna- 
tional  powers.  That's  on  one  hand.  It's  a  very  fine  line  to  walk,  as 
you  know.  Senator. 

Senator  Chafee.  I  agree. 

Ambassador  Kantor.  On  the  other  hand,  you  have  to  get  some- 
thing done  because  we  all  know  these  are  serious  issues  that  need 
to  be  addressed.  I  think  we  can  accomplish  that.  I  believe  our  trad- 
ing partners  and  our  negotiating  partners  believe  we  can  get  it 
done. 

Senator  Chafee.  I  hope  so. 

Ambassador  Kantor.  That  is  what  our  goal  is  in  these  negotia- 
tions. 

Senator  Chafee.  I  also  want  to  stress  that  I  wouldn't  dismiss  the 
effectiveness  of  reports  that  come  out  from  say  this  NACE,  the  en- 
vironmental commission  that's  in  the  agreement  here.  Somehow 
the  suggestion  is  that  these  reports  are  totally  ineffective.  I  don't 
think  that's  quite  true.  GAO  reports  cause  everybody  to  stand  at 
attention  around  here.  Amnesty  International  reports  carry  great 
weight.  So  I  wouldn't  just  say  that  there's  no  teeth  in  the  possibili- 
ty of  having  these  reports  because  you've  got  a  tough  job  here.  You 
can't  get  into  sovereignty  of  Mexico  or  the  U.S.,  yet  at  the  same 
time,  you've  committed  yourself  to  "pursue  effective  follow-up  ac- 
tions to  ensure  compliance." 

I  also  would  like  to  say  that  we've  got  to  remember  that  interna- 
tional panel  decisions  frequently  cause  us  grief  likewise,  the  GATT 
panels  on  Canadian  beer  or  Brazilian  footwear.  So  it  is  always  that 
it  straightens  Mexico  out,  or  whoever  the  other  party  is;  sometimes 


24 

it's  the  U.S.  that's  at  fault  and  if  we've  got  binding  decisions,  they 
are  going  to  come  back  to  haunt  us  Ukewise. 

I  encourage  you  on  in  your  efforts  to  walk  this  tight  rope,  the 
fine  line  that  you  have  described. 

Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Thank  you.  Senator. 

Senator  Kempthorne? 

Senator  Kempthorne.  Thank  you,  Mr.  Chairman. 

Mr.  Ambassador,  I  am  not  opposed  to  the  concept  of  supplemen- 
tal agreements.  In  fact,  I  think  one  of  the  supplemental  agree- 
ments that  you're  working  too  deals  with  import  surge  provisions 
which  I'm  supportive  of.  Could  you  just  very  briefly  state  for  me 
one  or  two  weaknesses  in  the  existing  NAFTA  agreement  that  you 
think  must  be  corrected  by  this  supplemental  agreement? 

Ambassador  Kantor.  Yes,  I  could.  Let's  just  take  the  current 
Mexican  laws  and  worker  standards,  and  the  environment.  Let's 
take  the  environment.  They  are,  in  fact,  as  I  said  in  my  statement, 
parallel  to  our  laws  right  now.  Their  national  law  is  very  well  writ- 
ten and  very  well  regarded  in  that  respect.  However,  enforcement 
is  always  the  question,  as  the  Chairman  has  pointed  out. 

If,  in  fact,  there  can  be  improvements  in  their  court  system  to 
allow  access,  full  disclosure,  written  opinion,  appealing  administra- 
tive decision  to  the  courts,  we  can,  along  with  our  Mexican  part- 
ners, increase  the  effectiveness  of  the  court  system  while  we  are 
harmonizing  up  standards  on  the  environment.  That  would  really 
make  a  big  difference.  It  would  be  very  helpful.  It  is  the  same  in 
the  worker  standards  area.  The  Mexican  laws  in  this  area  are  very 
good.  They  have  made  improvements,  but  as  we  noted  in  the  intel- 
lectual property  area,  and  these  areas  as  well,  we  can  make  some 
real  changes. 

Senator  Kempthorne.  Mr.  Ambassador,  repeatedly  in  my  discus- 
sions with  the  business  community  throughout  my  State,  I'm  re- 
minded that  all  across  America,  small  businesses  are  struggling  to 
survive  under  an  increasingly  expensive  and  time-consuming  regu- 
latory burden.  Permitting  through  EPA,  the  Fish  and  Wildlife 
Service,  and  half  a  dozen  other  agencies  takes  months  and  can  be 
held  up  to  challenges  throughout  the  entire  process. 

Some  of  the  configurations  proposed  for  the  North  American 
Commission  on  the  Environment  have  the  potential  to  complicate 
this  situation  further.  What,  in  your  mind,  is  the  optimal  configu- 
ration that  would  reduce  or  at  least  not  add  to  the  regulatory  bu- 
reaucracy in  the  United  States  for  small  business? 

Ambassador  Kantor.  I'm  as  sensitive  to  that  as  you.  Like  Sena- 
tor Faircloth,  I've  spent  the  last  22  years  hoping  to  meet  a  payroll, 
so  I  understand  what  you're  talking  about. 

On  the  other  hand,  I  think  they  are  issues  that  are  so  serious 
that  you  at  least  have  to  use  the  current  structures  and  devise 
some  new,  hopefully  not  overly  burdensome  structures  that  will 
result  in  some  meaningful  changes.  ^ 

If  you've  gone  to  the  borders,  and  I  don't  know  if  you  ve  had  a 
chance  to  do  that.  Senator,  things  have  to  be  changed.  We're  ad- 
versely affecting  our  environment  in  that  area  and  changes  need  to 
be  made.  It  only  can  be  done  with  a  three-party  commission,  with 
meaningful  powers  that  can  get  something  done  in  the  end. 
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Hopefully,  as  was  pointed  out  by  Senator  Chafee,  there  are  many 
international  agreements  that  have  commissions  or  there  are  cer- 
tainly bodies  in  this  town  who  issue  reports  that  do  make  a  differ- 
ence. The  fact  is  that  they  have  in  international  trade  agreements 
and  they  can  in  this  as  well.  At  the  end  of  the  process,  if  we  can't 
find  any  effective  solution,  if  a  government  is  unwilling — our  Gov- 
ernment, the  Canadian  government  or  the  Mexican  government — 
to  move,  I  think  there  has  to  be  some  meaningful  provisions  in 
order  to  make  sure  that  changes  are  made. 

Senator  Kempthorne.  Ambassador  Kantor,  how  do  you  see  the 
configuration  of  that  commission  so  that  we  avoid  the  second-guess- 
ing of  the  enforcement  of  U.S.  laws  in  the  United  States?  How  do 
you  envision  this  new  commission  operating  so  that  we  do  not  seri- 
ously encroach  upon  U.S.  sovereignty? 

Ambassador  Kantor.  I  think  that's  a  serious  question.  One  of 
the  things  is  that  the  commission,  either  in  this  area  or  in  the  area 
of  worker  standards,  would  only  look  at  the  proper  enforcement  of 
national  laws,  not  look  at  standards  that  go  beyond  the  national 
laws  or  not  in  keeping  or  harmonize  down  the  national  laws,  only 
look  at  the  enforcement  of  either  the  U.S.  laws  in  the  U.S.  or  Mexi- 
can laws  in  Mexico  or  Canadian  laws  in  Canada.  I  think  there  is 
general  agreement  whether  you're  in  the  environmental  communi- 
ty, NGOs  or  generally  on  the  Hill  or  in  the  administration.  The 
commission  would  be  looking  at  the  enforcement  of  national  laws, 
not  the  enforcement  of  supernational  standards  or  invading  any- 
one's sovereignty. 

Senator  Kempthorne.  Thank  you,  Mr.  Ambassador. 

Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Thank  you. 

Next  is  Senator  Lieberman. 

Senator  Lieberman.  Thank  you,  Mr.  Chairman. 

I'm  sorry  I  couldn't  be  here  for  your  opening  statement.  I  just 
want  to  welcome  Ambassador  Kantor  and  tell  him  how  happy  I  am 
that  fate  and  history  bring  him  to  this  position.  He  has  trained  as 
an  advocate,  he's  an  excellent  advocate  and  that's  exactly  the  way 
I  see  his  role  here,  obviously  a  negotiator  but  really  an  advocator 
for  the  American  position  in  these  critical  talks. 

I  think  that  President  Clinton  did  not  take  the  easy  political 
path  last  year  in  embracing  and  endorsing  NAFTA,  and  he  de- 
serves credit  for  that.  In  doing  so,  I'm  mindful  that  he  set  up  a 
standard  of  trying  to  make  sure  that  our  environment  and  labor 
concerns  were  met  in  this  agreement  as  well.  Now,  it's  up  to  you. 
So  we're  counting  on  you  to  take  care  of  it. 

I  want  to  ask  a  few  questions  in  this  area  that's  important  to  us 
and  our  concern  for  the  environment  about  the  mixing  of  interna- 
tional standards  and  national  laws,  and  even  State  laws  and  stand- 
ards. Let  me  begin  in  this  way  by  trying  to  explore  how  some  of 
the  NAFTA  concepts  on  environmental  standards  will  work. 

As  I  understand  it,  if  a  country  adopts  standards  which  are 
stricter  than  international  standards  or  guidelines,  the  standards 
must  be  based  on  scientific  principles  and  a  risk  assessment.  My 
question  is,  can  one  of  our  trading  partners  in  the  NAFTA,  for  in- 
stance, challenge  an  approach  by  EPA  or  FDA  to  risk  assessments? 
In  other  words,  would  a  dispute  resolution  panel  under  NAFTA 
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have  the  ability  to  consider  an  argument  from  Mexico  that  a  par- 
ticular risk  assessment  methodology  by  EPA  or  FDA  was  not  based 
on  science,  was  too  conservative  or  too  liberal? 

Ambassador  Kantor.  Currently,  in  the  FTA  with  Canada,  that 
can  be  done  as  you  know,  and  it  has  been  done.  Under  Chapter  19 
or  20  of  the  FTA,  there  have  been  challenges  by  either  side  as  to 
certain  risk  assessments  or  scientifically  based  regulations  so  they 
don't  become  non-tariff  barriers  and  used  in  that  way  to  keep  goods 
out  rather  than  be  based  on  good  science. 

Similarly,  in  this,  the  key  resolution  mechanism,  Chapter  20  of 
the  NAFTA,  is  used  in  that  fashion,  to  challenge.  That  doesn't 
mean  the  challenge  would  be  effective,  but  of  course  we  would  have 
the  same  rights  under  this  agreement.  That  is  generally  recognized 
as  something  that  is  important  in  international  agreements. 

Senator  Lieberman.  I  want  to  just  emphasize,  which  I  failed  to 
in  what  I  just  said — I  thank  you  for  doing  so— that  setting  up  a 
standard  based  on  science  and  risk  assessment  is  obviously  a  way 
to  try  to  make  sure  that  environmental  laws  are  not  used  effective- 
ly as  a  trade  barrier  and  so  we're  trying  to  base  it  on  some  ration- 
ale. 

Ambassador  Kantor.  Exactly. 

Senator  Lieberman.  If  I  may,  I  have  a  couple  of  questions  that 
take  me  back  to  my  previous  incarnation  as  Attorney  General  of 
the  State  of  Connecticut.  Clearly  there  is  a  vigorous  and  active 
body  of  environmental  law  in  the  50  States  and  the  Attorneys  Gen- 
eral in  the  50  States  are  active  in  enforcing  it. 

Some  of  my  former  colleagues  are  concerned  about  the  way  in 
which  NAFTA  may  affect  their  rights  to  enforce  State  environmen- 
tal laws.  I  want  to  ask  you,  first,  whether  the  agreement,  as  you 
understand  it,  explicitly  protects  the  rights  of  States  and  local  ju- 
risdictions to  set  stricter  standards  than  the  so-called  international 
standards  of  the  agreement? 

Ambassador  Kantor.  Yes. 

Senator  Lieberman.  Second,  will  NAFTA  require  that  State  reg- 
ulations become  subject  to  some  type  of  approval  process  by  the 
Federal  Government  to  ensure  that  they  are  based  on  scientific 
principles  and  risk  assessment? 

Ambassador  Kantor.  It  doesn't  change  our  current  regulations 
at  all.  Senator. 

Senator  Lieberman.  Who  will  be  the  judge  of  whether  State 
standards  meet  these  tests?  In  other  words,  the  northeast  States 
have  adopted  standards  in  various  areas  that  are  stronger  than  our 
national  standards.  California  has  adopted  standards  for  air  pollu- 
tion that  are  stronger  than  the  national  standard.  Who  will  be  the 
judge  of  whether  State  standards  meet  the  test  of  science  and  ap- 
propriate risk  assessment? 

Ambassador  Kantor.  When  there  is  a  challenge  under  the  dis- 
pute resolution  mechanism  in  Chapter  20,  a  panel  will  be  convened 
and  they  will  have  to  judge  based  on  whether  or  not  science  and 
risk  assessment  was  used  in  the  proper  fashion  or  it  was  used  only 
as  a  tool,  as  a  non-tariff  barrier. 

I  have  operated  in  this  area  in  my  former  incarnation  and  I 
would  think  coming  from  the  State  I  come  from,  I  can't  imagine 
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those  being  successfully  challenged,  California  regulations  and  laws 
which  are  based  upon  scientific  standards  and  risk  assessment. 

Senator  Lieberman.  My  final  question  is,  if  a  State  standard  is 
challenged  and  a  dispute  resolution  process  is  invoked  between  the 
parties,  is  it  clear  what  rights  of  participation  the  State  itself 
would  have  in  the  dispute  resolution  process?  In  other  words,  can 
the  State  participate  directly  or  would  it  have  to  rely  on  the  Feder- 
al Government  to  make  its  case? 

Ambassador  Kantor.  Senator,  with  all  due  respect,  I  will  provide 
that  for  the  record.  I  don't  know  what  rights,  but  let  me  go  back  to 
public  access.  Public  access  is  a  critical  question.  I  think  Senator 
Boxer  raised  it  in  her  opening  statement. 

Whether  it's  trying  to  open  the  Mexican  court  system  as  we 
talked  about  or  in  the  area  of  dispute  resolution,  I  think  far  too 
long,  international  agreements  have  been  nontransparent,  have  not 
allowed  for  citizen  participation,  or  nongovernmental  organization 
participation.  One  of  the  goals  of  this  Administration  is  to  open  up 
these  processes. 

Senator  Lieberman.  Thank  you  for  those  answers  which  I  know 
will  be  reassuring  to  environment  enforcers  at  the  State  level. 

Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Thank  you,  Senator. 

Senator  Faircloth? 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Mr.  Ambassador,  if  you  had  known  the  questioning  you  would  go 
through,  you  probably  would  have  stayed  in  the  private  sector. 

In  North  Carolina,  about  25  years  ago,  the  garment  industry  dis- 
covered the  eastern  part  of  the  State  and  with  a  mass  exodus  out  of 
Seventh  Avenue  in  New  York,  there  w£is  a  tremendous  movement 
into  that  part  of  North  Carolina,  over  100,000  people,  many  more, 
into  the  low,  flat,  cheap  buildings,  cheap  land,  nonunion,  high  work 
ethic  labor.  We  have  grown  accustomed  to  having  them. 

We  didn't  worry  about  them  leaving  New  York,  but  now  we 
would  be  concerned  if  they  go  to  Mexico.  What  do  you  think? 

Ambassador  Kantor.  Let  me  address  that  in  a  couple  of  ways. 
Capital  and  production  are  mobile.  Senator,  as  you  know  very  well. 
With  or  without  a  NAFTA,  they  are  going  to  move  in  ways  that 
bring  the  greatest  return  on  their  investment,  whether  you  and  I 
like  it  or  not.  Whether  it's  affecting  Seventh  Avenue  or  esistern 
North  Carolina  or  my  native  State  of  Tennessee,  that's  going  to 
happen. 

The  question  for  us  I  think  in  looking  at  the  NAFTA  and  supple- 
mental agreements  is  can  we  harmonize  up  standards  to  lessen  the 
trade  advantages  as  well  as  to  help  the  environment  and  worker 
standards,  which  I  know  you  would  agree,  in  order  to  ensure  the 
fact  that  we  don't  adversely  affect  U.S.  workers  and  U.S.  business- 
es to  the  extent  they  are  being  affected  now. 

As  I  said  to  the  Chairman  in  my  opening  statement  and  to  the 
committee,  are  we  better  off  than  we  are  today  with  the  NAFTA 
and  strong  supplemental  agreements  than  we  would  be  without 
them?  I  think  that's  the  real  question  for  all  of  us  to  answer,  and 
certainly  for  you  to  answer.  You  have  the  final  say  in  this  when  we 
come  back  from  these  negotiations.  That  is  the  standard  I'm  trying 
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to  adhere  to  as  I  lead  these  negotiations  on  behalf  of  the  President 
and  the  administration. 

Senator  Faircloth.  Mr.  Ambassador,  there  have  been  many  ref- 
erences made  here  to  rules,  regulations,  imposition  of  constraints 
on  the  Mexican  government  as  far  as  the  environment  and  any 
cross-tying.  Will  there  be  equal  reciprocity?  Will  Mexico  have  the 
same  ability  to  place  whatever  constraints  and  rules  or  regulations 
or  inspections  on  this  country  that  we  are  to  talking  about  impos- 
ing on  them?  Will  it  be  a  quid  pro  quo? 

Ambassador  Kantor.  Let  me  separate  two  issues.  One  is  enforce- 
ment in  the  Mexican  courts  is  a  unique  issue  and  one  we'll  be  dis- 
cussing starting  tomorrow,  based  upon  the  intellectual  property 
rights  provisions  in  the  NAFTA  itself  and  trying  to  apply  them 
where  they  are  appropriate  to  the  worker  standards  and  the  envi- 
ronment. That's  one  thing. 

That,  of  course,  will  not  apply  because  in  all  of  these  areas,  the 
U.S.  court  system  is  not  only  independent  but  operates,  as  you 
have  noted,  quite  well.  Some  would  say  too  well  in  some  cases,  but 
I  think  quite  well.  That's  one  area. 

The  second  is  the  commissions  themselves.  Certainly  the  jurisdic- 
tion and  powers  and  responsibility  of  the  commission  will  affect  all 
three  countries.  That's  what  I  was  having  a  dialog  with  Senator 
Chafee  about,  as  he  well  noted,  that  in  fact  we  have  on  one  hand, 
the  problem  of  sovereignty  and  supernational  powers  being  exer- 
cised which  we  want  to  be  careful  of.  What  is  sauce  for  the  goose  is 
sauce  for  the  gander,  that's  on  one  hand.  On  the  other  hand,  we 
want  to  come  back  with  something  that's  meaningful.  Something 
that  is  meaningless  is  a  waste  of  your  time  here  in  this  body  and  is 
something  the  President  will  not  agree  to. 

So  in  walking  that  thin  line,  we're  attempting  to  come  by  with 
something  that  will  harmonize  our  standards  in  these  areas 
throughout  the  North  American  continent  in  order  to  achieve  a 
strong,  effective  NAFTA. 

Senator  Faircloth.  I  have  one  more  question,  Mr.  Ambassador. 

My  questions  always  get  back  to  money.  The  Wall  Street  Journal 
reported  that  the  Mexican  president  is  planning  to  ask  the  Clinton 
Administration  for  economic  support,  foreign  aid  to  improve  the 
economy  in  Mexico  and  ease  the  transition  into  the  free  trade 
agreement. 

Number  one,  is  this  so  and  if  it  is  so,  then  the  Free  Trade  Agree- 
ment isn't  free  to  the  American  taxpayer? 

Ambassador  Kantor.  At  one  point  late  in  December,  if  I've  got 
my  dates  correct,  I  think  President  Salinas  made  a  speech  where 
he  tried  to  equate  the  NAFTA  to  the  inclusion  of  the  latest  three 
countries  in  the  European  Community  where  such  relief  or  help 
was  given  in  the  form  of  aid — Greece,  Spain  and  Portugal. 

In  this  case,  President  Salinas  raised  the  issue,  did  not  raise  it 
with  the  President  in  their  meeting  in  January.  It  has  not  been 
raised  with  me  in  my  meetings  with  my  counterparts  from  Mexico. 
I'm  not  sure  whether  it  will  be  raised  again  but  we  would  be,  of 
course,  very  cautious  in  committing  the  United  States  to  funding 
that  kind  of  program. 

Senator  Faircloth.  I  think  with  the  deficit  we  have  and  the  way 
it's  growing,  we  need  to  be  cautious. 
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Thank  you. 

Senator  Baucus.  Thank  you  very  much,  Senator. 

Next  is  Senator  Metzenbaum. 

Senator  Metzenbaum.  It's  an  interesting  point  that  you  make 
that  we  may  have  to  pay  Mexico  in  order  to  put  in  place  a  free 
trade  agreement  which  benefits  Mexico,  in  this  Senator's  opinion, 
much  more  than  it  benefits  the  United  States.  I  would  have  much 
concern  about  that,  particularly  when  we're  cutting  down  monies 
for  many  needed  programs  in  this  country. 

Mr.  Ambassador,  you  mentioned  and  I  mentioned  also  the  ques- 
tion of  the  present  status  vis-a-vis  the  trade  surplus,  so  I  did  a  little 
checking.  We're  actually  running  a  trade  surplus  with  Mexico  in 
industry  machinery,  chemicals  and  other  materials,  and  the  equip- 
ment used  in  Mexico's  industrialization  effort.  I  made  the  point 
they're  buying  major  pieces  of  capital  equipment  in  order  to  manu- 
facture products  that  they  can  then  sell  in  their  own  country  as 
well  as  in  this  country. 

Second,  we  are  running  a  trade  surplus  in  component  parts 
shipped  to  Mexico  for  assembly  and  then  reimported  to  the  United 
States  for  sale  to  the  U.S.  consumers.  That's  really  not  a  particu- 
larly significant  factor. 

When  it  comes  to  finished  consumer  products,  we  have  a  growing 
trade  deficit  in  finished  consumer  products  including  automobiles, 
computers,  home  electronics,  textiles  and  small  appliances.  For  ex- 
ample, while  our  auto  exports  to  Mexico  have  been  increasing, 
we're  running  a  $3  billion  deficit  annually  in  the  trade  of  autos 
with  Mexico.  As  a  matter  of  fact,  there  are  70  American  automo- 
bile manufacturing  plants  now  located  in  Mexico,  many  of  which 
were  previously  located  in  the  United  States.  Month  after  month, 
year  after  year,  more  and  more  plants  are  closing  out  of  my  own 
State  and  moving  their  operations  to  Mexico. 

I  think  that  our  concern  is  a  valid  one  that  we're  going  to  see  the 
American  economy  decimated  by  reason  of  this  treaty.  Some  States 
won't  get  hurt  as  much  as  others,  but  I  would  guess  that  the  prob- 
lems will  be  much  greater  in  the  future  than  they  are  now,  when 
the  treaty  is  implemented. 

I  mention  that  to  you  and  you  may  want  to  respond  as  to  this 
trade  surplus  question  because  I  think  you  and  I  are  not  quite  in 
agreement  on  the  factual  situation.  My  information  comes  from  the 
Economic  Policy  Institute  and  I  assume  their  figures  are  accurate. 

Ambassador  Kantor.  I  don't  want  to  get  into  a  war  of  numbers 
here  and  there  is  no  reason  to  do  so.  Senator.  There  is  ample  con- 
cern and  I  think  there  have  been  24  studies  done  on  the  impact  of 
the  NAFTA;  23  of  them  clearly  indicate  that  there  will  be  a  growth 
in  employment  in  this  country  as  well. 

Let  me  start  at  your  first  premise  which  is  an  important  one. 
The  Mexican  economy  is  about  three  percent  of  our  economy.  Obvi- 
ously, the  impact  on  Mexico  as  a  percentage  of  their  economy  is 
going  to  be  greater.  It's  been  greater  in  the  last  few  years,  it  will  be 
greater  under  a  free  trade  agreement  than  under  our  economy  is  so 
much  larger — it's  25  to  27  times  larger  than  their  economy — but 
this  does  not  have  to  be — and  the  place  in  your  statement  where 
you  and  I  disagree  is — this  does  not  have  to  be  a  lose-lose  situation. 
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It  can  be  a  win-win,  hopefully  a  tripartite  win  for  all  three  coun- 
tries. 

The  fact  is,  in  1986,  our  export  of  products  used  in  Mexico  totaled 
$8.5  billion;  in  1991,  it  was  $25.1  billion,  but  in  the  same  corre- 
sponding period,  exports  and  parts  returned  to  the  United  States 
only  grew  by  $4  billion.  The  fact  is  you  can  look  at  these  figures  in 
a  lot  of  different  ways. 

I  think  there  is  a  common  sense  approach,  Senator,  which  I 
know  you  always  like  to  take.  With  tariffs  in  Mexico  running  two- 
and-a-half  times  on  the  average  larger  than  U.S.  tariffs  on  our 
border  in  terms  of  Mexican  products,  and  with  the  growing  popula- 
tion and  hopefully  a  growing  standard  of  living  in  Mexico,  it  stands 
to  reason  that  with  good,  tough  supplemental  agreements  protect- 
ing what  we  have  talked  about  today — the  environment  and 
worker  standards — we  can  grow  our  economy  while  the  Mexican 
economy  grows.  This  should  not  be  looked  at  as  we  have  to  win  be- 
cause they  have  to  lose  or  they  lose,  therefore  we  win.  It  really  is 
not  what  anyone  should  be  talking  about. 

On  the  other  hand,  let  me  tell  you  what  I  said  to  Senator  Moyni- 
han  and  the  Finance  Committee,  and  answered  his  question  direct- 
ly with  some  of  you  here — I  know  Senator  Baucus  and  Senator 
Chafee  were  there. 

We  are  prepared,  if  we  don't  get  good,  tough  supplemental  agree- 
ments, not  to  bring  the  NAFTA  to  this  Congress. 

Senator  Metzenbaum.  That's  my  last  question.  Some  months 
ago,  the  administration  said  it  would  establish  commissions  that 
would  have  the  power  to  develop  minimum  standards  and  provide 
remedies  such  as  money  damages  and  injunctions.  Now,  as  I  under- 
stand it,  we're  talking  about  enforcing  local  laws  instead  of  devel- 
oping minimum  standards  and  relying  on  public  pressure.  Am  I 
correct  there  has  been  this  change  from  enforceable  agreements  to 
the  question  of  developing  minimum  standards  to  be  enforced  local- 
ly? 

Ambassador  Kantor.  Let  me  go  back  to  what  I  said  in  my  open- 
ing statement,  and  somewhat  in  answer  to  Senator  Boxer's  state- 
ment and  the  Chairman. 

When  you  find  a  persistent,  serious  pattern  of  violations  and  a 
country  has  not  responded  in  any  of  these  areas  that  we've  talked 
about,  we  believe  there  have  to  be  teeth  at  the  end  of  this  process.  I 
know  you've  negotiated  many  agreements  in  your  life,  Senator,  and 
I'm  about  to  enter  into  negotiations.  Without  revealing  where  we 
want  to  go  or  how  we  are  going  to  do  this,  and  I  hope  you  would 
respect  that — it's  very  difficult  for  a  negotiator  also  to  enunciate 
policy  and  at  the  same  time  answer  your  question  directly— that  is 
a  standard  we  are  going  to  adhere  to.  These  must  be  effective  and 
to  be  effective,  there  has  to  be  something  that  is  going  to  require 
action. 

Whether  or  not  it's  done  in  the  way  you  just  suggested  or  in  the 
way  it's  been  articulated  at  other  times  is  for  the  negotiators  to  sit 
around  the  table  and  try  to  come  up  with  a  satisfactory  answer.  I 
understand  the  healthy  skepticism  that  you  have  or  others  have  as 
to  whether  or  not  in  the  environmental  area,  the  worker  standard 
area,  we  can  come  back  with  commissions  that  will  have  the  kind 
of  teeth  that  you're  talking  about. 
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You're  a  tough  negotiator.  I'm  looking  forward  to  what  you 
produce  and  looking  forward  to  working  with  you.  We  want  to  try 
to  work  together. 

Ambassador  Kantor.  Thank  you,  Senator.  We  always  have.  I  ap- 
preciate that. 

Senator  Baucus.  Thank  you  very  much,  Senator. 

Senator  Boxer? 

Senator  Boxer.  Thank  you,  Mr.  Chairman. 

Mr.  Ambassador,  you  talked  about  the  willingness  of  the  Mexi- 
can government  to  put  $450  million  into  cleanup  at  the  border  over 
three  years.  The  estimates  that  I  have  for  the  damage  done  at  the 
border  range  from  $5  to  $12  billion,  depending  on  whether  you're 
talking  about  a  pro-NAFTA  group  or  an  anti-NAFTA  group,  but 
that's  the  range.  Where  are  we  going  to  get  the  difference? 

Ambassador  Kantor.  There  are  a  number  of  different  sugges- 
tions, some  made  by  the  Chair  of  this  committee,  some  by  others  in 
terms  of  fees  that  may  have  a  sunset  provision,  some  by  capitaliza- 
tion of  certain  kinds  of  input  from  both  governments.  Without 
again  getting  into  great  detail  because  this  is  something  we  will  be 
discussing  with  all  three  governments,  you're  correct  in  saying  that 
the  cost  of  the  degradation  of  the  environment  at  the  border  is 
much  larger  than  what  either  this  country  has  committed,  frankly, 
Senator,  or  what  the  Mexican  government  has  committed. 

Senator  Boxer.  Correct. 

Ambassador  Kantor.  On  the  one  hand,  we  have  the  pressure  of 
a  budget  deficit  that  has  ranged,  if  you  added  in  the  social  security 
and  other  provisions,  as  high  as  $400  billion. 

Senator  Boxer.  That's  why  I  raised  the  question.  So,  in  other 
words,  what  I  hear  you  saying,  is  that  you  will  be  exploring  ways 
to  meet  that  dollar  difference.  Do  you  have  your  own  assessment  of 
what  that  dollar  number  is? 

Ambassador  Kantor.  We're  working  on  that  right  now  and  I'd 
be  happy  to  get  back  to  you  when  we  have  that  done. 

Senator  Boxer.  Please. 

Ambassador  Kantor.  It's  a  very  difficult  figure  to  arrive  at  as 
you  might  imagine. 

Senator  Boxer.  But  as  I  say,  I  think  when  the  pro-NAFTA  come 
up  with  $5  billion  and  the  anti-NAFTA  comes  up  with  $12  billion, 
we've  got  to  figure  it's  somewhere  in  the  middle.  If  anything,  I've 
learned  over  the  years  this  is  accurate.  I  would  like  to  praise  the 
Chairman  for  looking  for  ways  to  come  up  with  a  funding  source 
because  as  Senator  Chafee,  our  distinguished  ranking  member  and 
friend,  has  pointed  out,  there  are  some  benefits  to  this  trade  situa- 
tion. Well,  it's  a  good  news-bad  news  thing,  particularly  when  you 
live  in  a  border  State  like  I  do.  Rhode  Island  is  a  little  bit  far  from 
Mexico. 

I  really  respect  the  fact  that  you  can't  lay  out  everything  you're 
going  to  do  here,  so  I  guess  this  next  question,  I  will  ask  it  and  if 
you  have  to  defer,  I  will  totally  understand.  Do  you  favor  an  agree- 
ment that  ensures  that  trade  sanctions  are  imposed  for  ongoing, 
unresolved  violations  of  environmental  laws? 

Ambassador  Kantor.  I  favor,  and  this  Administration  favors, 
and  the  President  is  all  for  meaningful,  concrete,  serious  results 
with  teeth  in  them. 
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Senator  Boxer.  So  I  would  just  put  on  the  record  that  I  think 
that  would  equal,  to  me,  a  trade  sanction  because  anything  less 
than  that  isn't  going  to  work.  I  would  disagree  again  with  my 
friend  from  Rhode  Island  who  says  reports  are  good.  Reports  don't 
mean  anything,  they'll  sit  on  a  shelf,  unless  there  are  really  some 
moves  we  can  make. 

We've  seen  reports  on  trade  with  our  friends  in  Japan  on  semi- 
conductors but  not  until  we  got  tough  and  said  it  shall  be  20  per- 
cent— even  now  it's  about  17  percent — we  need  to  be  tough.  So  I 
urge  you  to  be  tough  as  you  sit  at  these  negotiations  which  I  be- 
lieve you  will  do.  You  have  this  leverage  going  and  you  have  people 
like  me  who  are  trying  to  give  you  some  more  leverage  because  to 
me,  this  agreement  is  crucial  to  where  I  come  out  on  this  and  I  sus- 
pect there  are  others  as  well. 

I'm  concerned  that  some  of  the  provisions  in  NAFTA  seem  con- 
tradictory and  may  present  opportunities  to  challenge  State  envi- 
ronmental regulations.  My  good  friend,  the  Senator  from  Connecti- 
cut, raised  this  issue.  I  want  to  be  specific  about  where  I  see  the 
contradictions. 

For  example,  NAFTA  incorporates  language  that  purports  to 
protect  the  State's  ability  to  enact  environmental  standards  that 
are  more  stringent  than  Federal  standards.  I  also  understand 
NAFTA  requires  the  Federal  Government  on  the  other  hand  to 
"take  all  necessary  measures  to  give  effect  to  NAFTA's  provisions, 
including  their  observance  by  State  and  provincial  governments." 
So  you  have  a  complete  contradiction  here. 

How  would  you  reconcile  these  provisions?  If,  for  example,  Cali- 
fornia's Prop  65  toxic  labelling  requirement  was  challenged  as  a 
non-tariff  trade  barrier,  would  the  all  necessary  measures  provi- 
sions require  the  Federal  Government  to  preempt  California's  more 
stringent  regulations?  Again,  if  enforcement  of  GATT  is  to  be 
looked  at,  then  it's  very  discouraging  to  me  where  they  came  down 
on  the  side  of  Mexico  when  we  had  a  tougher  law  regarding  protec- 
tion of  dolphins.  So,  could  you  answer  that  contradiction? 

AmlDassador  Kantor.  As  somepne  who  used  to  practice  law,  the 
narrower  provision  would  rule  over  the  border  provision,  therefore, 
I  think  we  are  protected  in  the  way  that  you  want  to  be  protected. 
That  particular  seeming  contradiction  is  not  at  all;  the  narrower 
provision  would  prevail  and  therefore  stricter  laws  would  be  able  to 
be  put  in  force. 

Senator  Boxer.  Mr.  Chairman,  thank  you.  I  do  have  other  ques- 
tions. I'd  like  to  submit  them,  if  I  can,  to  the  Ambassador  for  his 
written  response. 

Senator  Baucus.  Without  objection. 

Senator  Reid? 

Senator  Reid.  Thank  you,  Mr.  Chairman. 

Mr.  Ambassador,  one  of  the  things  that  gets  very  little  publicity, 
very  little  notice  and  is  a  great  help  to  our  balance  of  trade  is  tour- 
ism. Is  this  something  that  your  office  is  taking  into  consideration, 
to  look  at  some  of  the  hindrances  to  bringing  people  from  Mexico 
the  United  States  and  vice  versa? 

Ambassador  Kantor.  You  correctly  point  out.  Senator  Reid, 
something  that's  one  of  the  great  triumphs  of  U.S.  trade  in  the  last 
few  years  has  been  the  growth  of  services,  tourism  being  one  of  or 
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the  major  part  of  that,  about  52  to  58  percent,  I  think.  It's  been  the 
reason  why  our  overall  trade  deficit  has  been  substantially  re- 
duced, not  increased.  Our  merchandise  trade  deficit  grew  unfortu- 
nately this  year,  but  our  services  trade  surplus  grew  largely  due  to 
tourism  and  some  other  factors,  audiovisual  and  other  matters. 

Yes,  we're  looking  at  obviously  when  you  open  borders,  you 
reduce  tariffs,  you  increase  trade,  and  you  also  increase  the  inter- 
connection between  the  countries  and  therefore,  you  will  increase 
tourism.  Also  when  you  raise  the  standard  of  living  in  Mexico,  if 
that  is  the  result — I  think  there  is  some  evidence  that  will 
happen — then,  of  course,  you'll  also  help  tourism. 

Senator  Reid.  I  would  just  close  by  saying  that  again,  this  is 
something  that  receives  very  little  notice.  We  seem  to  concentrate, 
and  I  have  no  problem  with  that,  on  manufacturing,  but  the  bal- 
ance of  trade  is  just  as  important  if  it's  one  tourist  that  comes  to 
the  United  States  spending  $3,000  which  is  more  than  is  made  in 
the  sale  of  an  automobile. 

I  would  hope  that  your  office  would  spend  whatever  time  is  nec- 
essary to  make  sure  that  this  trade  that  we  do  with  Mexico  regard- 
ing tourism  is  also  fair  because  we've  found,  coming  from  the  State 
of  Nevada,  that  there  are  hindrances  to  the  free  exchange  of  tour- 
ists. I  hope  that  you  will  also  look  at  this. 

Ambassador  Kantor.  We  will  and  let  me  say  we're  trying  to  do  a 
better  job  working  with  Secretary  Brown — that  has  not  been  done 
in  the  past,  on  this  whole  services  trade  area.  It  is  the  fastest  groAV- 
ing  part  of  the  U.S.  trade  and  we  ought  to  pay  more  attention  to  it 
statistically  so  we  know  exactly  where  we  are.  We  think  it's  under- 
valued, not  overvalued  and  therefore  we  would  even  have  better 
figures  were  our  statistical  base  in  proper  order. 

Senator  Reid.  Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Thank  you.  Senator. 

Ambassador  Kantor,  one  quick  question.  Do  you  think  the  pro- 
posal I've  offered  is  one  that  provides  for  effective  follow-up  action 
to  ensure  compliance  with  teeth? 

Ambassador  Kantor.  I  think  your  proposal  is  one  which  is  very 
impressive,  one  we've  talked  about  both  personally  and  publicly 
and  one  we  have  gone  to  school  on,  as  they  say.  It  is  one  that  bears 
great  possibilities  I  think  in  these  negotiations. 

Senator  Baucus.  Thank  you  very  much. 

Senator  Chafee.  I'd  just  like  to  make  one  comment.  I'm  sorry 
the  Senator  from  Ohio  left  because  I  was  having  trouble  following 
his  point.  It  seemed  to  be  that  even  though  we've  changed  a  $6  bil- 
lion trade  deficit  five  years  ago  to  a  $6  billion  surplus  in  trade  with 
Mexico,  that's  a  pretty  gloomy  sign  and  therefore,  there's  a  man 
that  can  find  a  dark  cloud  in  any  sunny  sky,  I  think. 

I  presume  under  that  thinking  that  things  are  really  encourag- 
ing that  we  are  running  this  $43  billion  deficit  with  Japan.  That's 
a  pretty  good  sign  because  we've  got  them  now. 

[Laughter.] 

Ambassador  Kantor.  When  you're  surrounded,  Senator,  you're 
going  to  attack  in  any  direction. 

Senator  Chafee.  I  guess  so. 

Senator  Baucus.  If  I  might  say,  in  the  Senator's  absence,  I  think 
his  point  was  the  composition  of  the  trade  surplus;  the  problem  is 
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that  we're  running  a  deficit  basically  in  the  manufacturing  and 
consumer  electronics  projects  where  value  is  added  and  he's  con- 
cerned about  jobs. 

Ambassador  Kantor.  I  think  frankly  we  need  to  do  a  better 
job^thank  God  we're  just  in  our  seventh  week  of  this  Administra- 
tion, so  it's  not  all  been  on  our  watch — in  bringing  you  meaningful 
statistics  frankly,  Senator,  which  will  clear  up  this  problem  so  we 
can  really  see  sector  by  sector.  You  have  to  break  this  down  and 
disaggregate  these  numbers  to  make  them  meaningful  at  all,  as  the 
Chairman  just  noted,  in  order  to  see  exactly  what  has  happened 
with  trade. 

We've  also  reduced  our  deficit  with  Canada  which  was  at  a  high, 
at  one  point,  of  $17  billion  down  to  $6  billion  as  a  result  of  the  free 
trade  agreement.  We've  done  quite  well,  frankly,  in  the  free  trade 
agreement  with  Canada  which  has  caused  some  political  problems 
with  our  friends  there. 

It  is  also  interesting  to  see  what  kinds  of  possibilities  we  have 
with  this  free  trade  agreement  if  we  have  the  proper  supplemental 
agreements. 

Senator  Chafee.  I  think  that  a  true  distortion  in  the  agreement 
would  be  if  it  involved  us  selling  oil  to  Mexico,  for  example,  but  it 
works  the  other  way  around,  we're  a  net  importer  of  oil  from 
Mexico.  So  that  adds  to  their  side  of  the  figures  and  we  still  come 
out  $6  billion  ahead. 

Just  let  me  say  this.  I'd  much  rather  end  up  with  a  net  ahead,  I 
don't  care  what  the  composition  is.  Especially  with  us  coming  out 
$6  billion  ahead  in  the  deal  as  it  has  in  the  last  five  years  changed 
from  a  $6  billion  minus. 

Thank  you. 

Senator  Baucus.  Ambassador  Kantor,  I  want  to  thank  you  very 
much.  You  can  tell  this  is  a  very  important  issue  and  I  know  that 
you'll  take  to  the  negotiators  tomorrow  the  message  from  this  com- 
mittee of  how  important  the  environmental  issue  is  and  we  do  need 
to  have  very  strong  enforcement  mechanism  with  teeth  in  it  if  they 
are  going  to  succeed  in  concluding  negotiations. 

Thank  you  very  much  for  your  testimony. 

Ambassador  Kantor.  Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Senator  Lieberman  is  going  to  take  over  and 
chair  the  committee.  I  must  leave.  I'm  going  down  to  the  White 
House  to  meet  with  the  President.  I  wish  I  could  be  here  for  the 
rest  of  the  hearing  but  I  must  go. 

Thank  you. 

Senator  Lieberman.  [presiding]  Let's  call  the  second  panel:  Dr. 
Jay  Hair,  President  and  CEO  of  the  National  Wildlife  Federation; 
Mr.  Justin  Ward,  Senior  Resource  Specialist,  Natural  Resources 
Defense  Council;  and  in  place  of  Michael  McCloskey,  Chairman  of 
the  Sierra  Club,  who  is  down  with  the  flu,  we  have  Larry  Williams 
who  is  the  Washington  Director  of  the  International  Program  of 
the  Sierra  Club— obviously  three  leading  environmentalists.  We 
look  forward  to  your  testimony. 

I'm  going  to  take  the  liberty,  because  including  yourselves,  we 
have  seven  more  witnesses,  to  run  the  timing  lights  on  you  as  well 
as  us.  So  we'll  give  you  about  five  minutes  to  make  your  statement. 
If  you  have  a  couple  of  important  thoughts  after  the  red  light  goes 
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on,  don't  feel  that  we're  depriving  you  of  your  First  Amendment 
rights,  but  don't  use  them  too  much  after  the  red  light  goes  on. 
Dr.  Jay  Hair,  we  look  forward  to  hearing  from  you  first. 

STATEMENT  OF  JAY  D.  HAIR,  PRESIDENT  AND  CEO,  NATIONAL 
WILDLIFE  FEDERATION 

Mr.  Hair.  Thank  you,  Senator  Lieberman. 

I  assume,  by  your  comments,  that  you  will  incorporate  our  entire 
text. 

Senator  Lieberman.  That  will  be  done  for  all  witnesses. 

Mr.  Hair.  Thank  you,  sir. 

I  appreciate  this  opportunity  to  testify  today  on  NAFTA  and  the 
National  Wildlife  Federation's  perspective  on  the  supplemental 
agreements.  Our  government  will  begin  to  negotiate  with  Canada 
and  Mexico  starting  tomorrow. 

As  you  know,  Mr.  Chairman,  the  National  Wildlife  Federation 
believes  that  Congress  should  withhold  its  support  for  NAFTA  im- 
plementing legislation  until  these  supplemental  environmental 
agreements  are  successfully  negotiated. 

While  substantial  progress  has  been  made  in  dealing  with  envi- 
ronmental issues  in  the  NAFTA  text,  while  the  text  itself  need  not 
be  renegotiated,  residual  concerns  related  to  environment  and 
trade  in  North  America  must  be  dealt  with  as  part  of  these  addi- 
tional accords. 

I  commend  Senator  Baucus  and  this  committee  for  their  philoso- 
phy on  trade  and  the  environment  and  the  ideas  that  you  have  put 
forth  on  the  NAFTA  supplemental  environmental  agreements. 
Overall,  we  strongly  support  them  at  the  National  Wildlife  Federa- 
tion. 

The  National  Wildlife  Federation  views  the  formation  of  the 
North  American  Commission  on  the  Environment  as  instrumental 
to  ensuring  that  trade  and  environmental  matters  in  North  Amer- 
ica are  addressed  from  a  balanced  perspective.  NACE's  mission  is 
thus,  threefold:  the  greening  of  trade  under  NAFTA;  encourage- 
ment of  trilateral  environmental  cooperation;  and  the  promotion  of 
sustainable  development  in  North  America. 

As  it  relates  to  trade  in  North  America,  the  NACE  should  be  in- 
volved in  the  resolution  of  trade  disputes  involving  the  environ- 
ment, serve  as  a  public  inquiry  point,  and  act  as  an  investigatory 
and  reporting  body  on  trade  and  environmental  issues  in  general. 
The  NACE  must  also  have  a  role  in  overseeing  implementation  of 
NAFTA's  environmental  provisions  as  well  as  other  NAFTA  arti- 
cles such  as  future  amendments  and  accessions  to  the  agreement. 

Perhaps  most  importantly,  the  NACE  should  be  empowered  to 
recommend  trade  remedies  where  lax  enforcement,  the  lowering  of 
environmental  standards  is  affecting  trade  among  NAFTA  parties 
or  leads  to  the  degradation  of  the  global  commons  or  transboun- 
dary  environmental  problems.  Recommendations  of  this  nature  will 
occur  only  after  a  period  of  consultation  and  after  other  mecha- 
nisms designed  to  avoid  the  use  of  trade  measures  has  been  ex- 
hausted. 

The  NACE  is  one  of  various  supplemental  environmental  agree- 
ments to  NAFTA.  Other  agreements  will  have  to  address  issues 
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such  as  the  upward  movement  of  standards,  standards  related  to 
processes,  funding  necessary  to  deal  with  trade-related  environ- 
mental problems  and  enforcement  and  coverage  to  environmental 
laws^ 

Supplemental  agreements  can  also  be  used  to  give  additional 
clarification  to  NAFTA  text  without  requiring  renegotiation  in 
areas  where  ambiguities  exist. 

Assuming  the  parties  come  to  the  table  ready  to  discuss  a  range 
of  policy  options  for  the  creation  of  a  North  American  Commission 
on  Environment  and  provisions  for  enforcement,  public  participa- 
tion, funding  and  standards,  I  see  no  reason  why  NAFTA  would  en- 
counter delays  in  meeting  its  January  1,  1994  starting  date.  With- 
out these  agreements,  however,  the  NAFTA  risks  derailment,  an 
outcome  wluch  can  and  must  be  avoided  by  vigorous  pursuit  of 
these  environmental  accords. 

Briefly,  I  would  like  to  turn  to  the  potential  role  of  the  NACE  in 
addressing  the  lax  enforcement  environmental  laws  and  regula- 
tions and  areas  where  environmental  protection  is  entirely  absent 
in  the  three  NAFTA  countries. 

In  general,  the  perception  of  environmental  issues  is  that 
Mexico,  in  particular,  lacks  the  political  will,  as  well  as  the  techni- 
cal and  financial  resource,  to  enforce  its  own  domestic  laws  on  the 
environment.  This  could  result  in  companies  in  the  United  States 
and  Canada  moving  to  Mexico  to  take  advantage  of  the  more  "hos- 
pitable" regulatory  climate  while  harming  the  environment  in  the 
process. 

Enforcement  is  a  function  of  several  factors.  Mexico  has  made 
progress  in  improving  its  overall  enforcement  of  environmental 
laws.  Nevertheless,  the  heightened  attention  to  environmental  con- 
cerns must  not  dissolve  with  NAFTA's  passage  and  a  continued 
commitment  to  enhance  enforcement  in  all  three  countries  must 
remain  a  priority  after  the  agreement  enters  into  force. 

We  share  the  view  that  an  active  citizenry  in  Mexico  which  can 
be  further  empowered  by  public  participation  mechanisms  in  the 
NAFTA  supplemental  agreements  is  the  best  way  to  guarantee  the 
political  will  necessary  for  proper  enforcement  of  environmental 
laws  in  that  country. 

I  would  like  to  encourage  the  committee  to  remember  that  en- 
forcement is  an  irrelevant  concern  in  areas  where  sound  environ- 
mental and  natural  resource  laws  and  regulations  are  not  in  place 
to  begin  with.  It  is  essential  that  the  role  of  NACE,  therefore, 
should  be  to  address  both  lax  enforcement  and  the  lack  of  adequate 
coverage  of  environmental  laws  and  regulations.  A  good  case  in 
point  relates  to  much-needed  improvements  in  forest  management 
in  the  United  States. 

Let  me  conclude,  as  we  move  toward  integrating  the  economies 
of  North  America,  we  must  also  develop  multilateral  institutions 
capable  of  dealing  with  environmental  issues  inextricably  linked  to 
this  process.  Participation  in  these  institutions  such  as  NACE 
means  accepting  our  responsibilities  with  respect  to  environmental 
stewardship  so  that  we  might  ask  others  to  do  the  same. 

The  Commission's  role  with  respect  to  the  enforcement  of  envi- 
ronmental laws  does  not  represent  an  abandonment  of  an  Individ- 
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ual  nation's  rights  but  seeks  to  express  these  rights  as  part  of  the 
multilateral  agreement. 

Thank  you,  sir. 

Senator  Lieberman.  Thank  you  very  much,  Mr.  Hair. 

Now,  Mr.  Williams  on  behalf  of  Mr.  McCloskey. 

STATEMENT  OF  LARRY  WILLIAMS,  WASHINGTON  DIRECTOR, 
SIERRA  CLUB  ON  BEHALF  OF  J.  MICHAEL  MCCLOSKEY,  CHAIR- 
MAN, SIERRA  CLUB 

Mr.  Williams.  Thank  you,  Mr.  Chairman. 

We  very  much  appreciate  the  time  to  appear  before  you  today 
and  I'm  sorry  Mr.  McCloskey  was  not  able  to  make  it.  I'll  summa- 
rize my  remarks  as  briefly  as  possible. 

We  also  regard  NAFTA  as  a  pacesetter  for  getting  trade  agree- 
ments right  on  the  environment.  The  public  wants  both  better 
trade  agreements  and  environmental  protection.  There  is  no  reason 
to  have  to  choose  between  them.  We  can  have  a  win-win  situation. 
NAFTA  is  showing  the  way  for  GATT  and  other  regional  agree- 
ments with  regard  to  clarifying  an  interaction  of  trade  and  the  en- 
vironment. 

There  are  incredible  difficulties  ahead  in  adding  other  hemi- 
spheric partners  if  this  isn't  done  right.  Stakes  will  grow  and  the 
conflicts  will  grow.  You  should  bear  in  mind  that  a  lot  is  still 
wrong  with  NAFTA.  There  is  no  assured  source  of  funding  to  clean 
up  the  border,  which  is  in  crisis  right  now  to  say  nothing  of  adding 
to  the  burden.  There  is  no  serious  program  for  border  clean  up.  So- 
called  plans  really  just  envision  further  talks  and  information  ex- 
change. No  mechanisms  for  enforcement  of  environmental  provi- 
sions are  provided.  They  can  be  ignored  with  impunity. 

The  weak  provision  on  pollution  havens  will  still  encourage  U.S. 
firms  to  move  since  it  ignores  the  problem  of  lax  enforcement  and 
avoids  language  of  legal  obligation.  Moreover,  a  number  of  Mexi- 
co's laws  are  weaker  than  ours.  The  agreement  lacks  provisions  for 
transparency  and  proceedings  and  opportunity  for  public  participa- 
tion. 

A  number  of  the  provisions  in  the  text  cast  a  cloud  over  the 
future  ability  of  our  governmental  entities — Federal,  State  and 
local — to  legislate  and  regulate  and  enter  into  environmental  trea- 
ties. NAFTA  would  hamstring  our  ability  to  keep  our  pure  food 
laws  strong.  It  would  push  us  toward  weaker  international  pollu- 
tion control  standards,  and  create  doubt  about  the  ability  of  States 
to  enact  higher  standards  and  it  would  jeopardize  a  long  series  of 
historic  laws  signed  to  protect  wildlife  from  being  exploited  in  reck- 
less trade. 

We  all  know  that  President  Clinton  promised  to  address  many  of 
these  shortcomings  during  his  campaign.  We  are  encouraged  when 
we  hear  from  him  and  Ambassador  Kantor  that  he's  going  to  nego- 
tiate changes  on  funding,  cleanup  on  the  border,  enforcement,  citi- 
zen suits,  public  participation  and  a  strong  North  American  Envi- 
ronmental Commission.  The  real  question  is  whether  the  Clinton 
Administration  will  be  able  to  follow  through  on  these  pledges, 
much  less  address  the  other  shortcomings. 
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By  agreeing  to  the  early  resumption  of  talks  on  the  side  agree- 
ments, the  administration  may  have  deprived  itself  of  the  time 
needed  to  shape  a  considered  response  to  these  complex  problems. 
Moreover,  the  administration  does  not  yet  have  its  own  appointees 
in  many  of  the  policy  positions  that  are  involved  in  working  out  a 
negotiating  position.  In  addition,  its  pledge  not  to  reopen  the  basic 
agreement  is  being  interpreted  to  foreclose  looking  at  many  of  the 
environmental  problems  posed  for  the  environment  by  the  text. 

The  net  result  is  that  the  administration  has  trapped  itself  into  a 
position  where  it  may  no  longer  be  pursuing  real  environmental 
reform  within  NAFTA.  A  bad  NAFTA  could  be  worse  than  none  at 
all.  Congress  needs  to  send  a  clear  message  that  it  will  not  accept 
just  any  kind  of  NAFTA  which  is  sent  up  to  it.  It  needs  to  be  will- 
ing to  walk  away  from  NAFTA  if  it  amounts  to  a  net  setback  for 
the  environment. 

In  its  present  form,  NAFTA  is  a  dead  loss  when  it  comes  to  limit- 
ing environmental  progress  in  the  U.S.  There  is  nothing  positive  on 
this  score.  It  increases  opportunities  for  environmental  blackmail — 
that  is  where  companies  threaten  to  move  unless  environmental 
standards  are  lowered.  It  is  asserted  that  because  NAFTA  can  pro- 
vide a  means  for  border  cleanup,  we  must  not  jeopardize  its 
progress.  However,  the  present  agreement  is  an  empty  vessel  and 
consists  mainly  of  pious  words,  potential  is  not  realized,  and  it's 
adoption  may  just  increase  the  industrialization  of  pollution  levels. 

The  theory  of  a  greater  prosperity  paying  for  the  cleanup  ignores 
time  frames.  Usually  countries  go  through  an  extensive  period  of 
abuses  before  the  turnaround.  Cleanup  also  depends  on  political 
will  and  circumstances.  Moreover,  the  U.S.  needs  to  be  concerned 
about  the  spillover  of  pollution  into  the  U.S. 

The  Congress  needs  to  make  it  clear  that  it  will  walk  away  from 
NAFTA  if  they  do  not  get  it  right.  Otherwise,  Congress  may  wake 
up  to  find  its  ability  to  make  laws  to  protect  America's  environ- 
ment severely  eroded  and  the  environmental  conditions  on  this 
continent  going  steadily  downhill. 

Thank  you,  Mr.  Chairman. 

Senator  Lieberman.  Thank  you  very  much,  Mr.  Williams. 

Now,  Mr.  Ward  from  the  NRDC. 

STATEMENT  OF  JUSTIN  R.  WARD,  SENIOR  RESOURCES 
SPECIALIST,  NATURAL  RESOURCES  DEFENSE  COUNCIL 

Mr.  Ward.  Mr.  Chairman,  I  want  to  begin  by  thanking  you  and 
this  committee  for  focusing  on  the  environmental  dimensions  of 
the  North  American  Free  Trade  Agreement.  As  the  other  witnesses 
today  have  noted,  this  hearing  is  particularly  timely  with  the 
NAFTA  side  negotiations  set  to  begin  tomorrow. 

The  Natural  Resources  Defense  Council  has  been  heavily  in- 
volved in  the  NAFTA  process  since  it  began  two  years  ago.  We  sup- 
port expanded  trade  and  economic  integration,  and  believe  that 
NAFTA  can  benefit  all  three  countries  provided  strong  environ- 
mental safeguards  are  a  part  of  the  package. 

Our  testimony  today  centers  on  creation  of  effective  environmen- 
tal enforcement  provisions  as  well  as  clarification  of  NAFTA  provi- 
sions, affecting  health  and  environmental  standards.  Before  dis- 
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cussing  these  issues,  I  would  like  to  mention  that  the  NAFTA 
debate  has  highlighted  both  important  progress,  as  well  as  continu- 
ing gaps  in  Mexico's  environmental  programs. 

Last  month,  NRDC  co-sponsored  a  day-long  forum  next  door  in 
the  Russell  Building  featuring  some  of  Mexico's  leading  authorities 
on  environmental  and  public  health  issues.  The  speakers  empha- 
sized the  urgent  need  to  strengthen  Mexico's  technical  and  legal 
capacity  to  reduce  occupational  health  risks,  conserve  agricultural 
and  forest  resources,  and  prevent  air  and  water  pollution. 

One  of  the  most  compelling  presentations  that  day  came  from 
Dr.  Lilia  Albert,  who,  as  noted  in  our  written  statement,  described 
the  near  total  lack  of  hazardous  waste  treatment  capacity  in  indus- 
trial areas  throughout  the  border  region  and  Mexico's  interior.  I 
offer  this  example  today  because  I  think  it  illustrates  that  merely 
staying  the  course  with  the  NAFTA  parallel  track  of  the  last  two 
years  will  not  be  enough  to  solve  the  region's  environmental  prob- 
lems. 

I  want  to  turn  briefly  to  the  specific  recommendations  outlined 
in  our  testimony. 

First  of  all,  as  Dr.  Hair  mentioned  earlier,  we  believe  a  North 
American  Commission  on  the  Environment  could  provide  a  frame- 
work for  improvement  of  environmental  laws  and  enforcement 
practices  in  Mexico  and  throughout  the  continent.  Our  written 
statement  contains  detailed  proposals  for  the  structure  and  func- 
tions of  the  NACE,  whose  success  will  hinge  on  several  key  ele- 
ments. 

One  of  these  is  an  independent  committee  of  environmental  ex- 
perts consisting  of  several  members  from  each  country  who  would 
serve  in  their  individual  capacities.  This  committee  would  have  re- 
sponsibility, among  other  tasks,  to  prepare  annual  reports  and  rec- 
ommendations on  each  NAFTA  party's  performance  on  environ- 
mental law,  policy  and  enforcement.  In  this  respect,  the  NACE 
would  act  as  a  sort  of  roving  spotlight  that  identifies  areas  where 
corrective  action  is  needed  to  protect  environmental  quality, 
whether  it  be  in  Mexico,  the  United  States  or  Canada. 

Another  function  of  this  committee  should  be  to  investigate  spe- 
cific complaints  of  lax.  environmental  enforcement.  Enforcement 
lapses  that  persist  after  repeated  consultation  should  be  referred  to 
NAFTA  dispute  procedures  and  remedies  to  be  handled  under  new 
disciplines  affecting  the  environment  and  trade  that  NACE  would 
develop  in  its  first  year  of  existence. 

Here,  I  want  to  emphasize  that  we  are  not  recommending  that 
the  new  commission  supersede  EPA,  Mexico's  SEDESOL,  Environ- 
ment Canada,  or  for  that  matter.  State  and  local  regulatory  au- 
thorities in  the  regular  enforcement  of  domestic  environmental 
laws. 

At  the  same  time,  there  must  be  enough  teeth  in  the  commission 
to  uphold  the  principle  that  weak  environmental  enforcement  prac- 
tices have  no  place  in  a  liberal  trade  regime  that  claims  to  stand 
for  a  clean  environment  as  well  as  fairness  in  economic  relations. 

In  addition  to  creating  the  NACE,  the  environmental  side  agree- 
ments should  obligate  each  NAFTA  party  to  ensure  that  its  legal 
system  gives  citizens  rights  to  effective  enforcement  of  environmen- 
tal laws.  Ambassador  Kantor  has  aptly  noted  that  this  would  paral- 
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lei  NAFTA's  provisions  that  guarantee  intellectual  property  right 
holders  access  to  domestic  courts  and  administrative  tribunals  to 
protect  their  interests. 

In  the  environmental  context,  the  intellectual  property  model 
could  be  applied  to  creation  of  citizen  suit  provisions  and  communi- 
ty right-to-know  programs  that  do  not  currently  exist  under  Mexi- 
can law.  These  kinds  of  due  process  guarantees  are  high  priorities, 
we  know,  for  Mexican  environmental  organizations  we  have 
worked  with  throughout  the  NAFTA  process. 

As  a  final  note,  our  testimony  recommends  clarifications  within 
the  NAFTA  side  agreements  to  guarantee  that  strong  U.S.  and 
State  standards  for  health  and  the  environment  will  not  be  vulner- 
able to  attack  as  non-tariff  trade  barriers. 

In  conclusion,  in  its  upcoming  deliberations  on  NAFTA,  we  hope 
that  Congress  will  insist  upon  strong  environmental  measures 
within  the  side  agreements  and  the  implementing  legislation.  We 
believe  if  the  U.S.,  Mexico  and  Canada  can  muster  the  political  will 
to  construct  a  sound  package,  the  NAFTA  side  negotiations  will  be 
a  historic  step  toward  regional  environmental  cooperation. 

Thank  you  very  much. 

Senator  Lieberman.  Thank  you,  Mr.  Ward,  and  thank  you  all  for 
the  succinctness  of  your  comments.  We'll  try  to  do  as  well  with  our 
questions  on  this  side. 

Senator  Boxer.  Mr.  Chairman,  would  you  yield  to  me  for  a  unan- 
imous consent  request  because  I  need  to  leave? 

Senator  Lieberman.  I  would  find  such  a  request  irresistible. 

[Laughter.] 

Senator  Boxer.  Thank  you.  I  appreciate  it  because  what  I  would 
like  to  know  is  if  I  can  please  submit  questions  for  this  panel  and 
for  the  following  one  for  their  written  responses.  I  am  running  sev- 
eral minutes  late  for  a  crucial  conference  call  and  I  would  say  to 
the  panel  that  I  think  you're  right  on  target.  I  hope  that  the  ad- 
ministration will  work  with  you  and  take  your  ideas  to  heart. 

Senator  Lieberman.  Without  objection.  Senator  Boxer,  we  will 
look  forward  to  your  questions  being  submitted. 

Senator  Boxer.  Thank  you. 

Senator  Lieberman.  Thank  you  for  your  participation  this  morn- 
ing. 

Let  me  begin  with  a  baseline  question  just  to  get  your  reaction  to 
it.  Do  you  agree  with  some  of  the  statements  that  have  been  made 
here  this  morning  that  Mexico,  which  we've  clearly  focused  on  here 
because  of  our  concern  about  the  relative  weakness  of  Mexico's  en- 
vironmental laws,  our  enforcement  procedures  will  be  an  attraction 
for  American  companies  and  because  of  the  impact  that  Mexico,  as 
our  neighbor,  can  have  on  our  own  environment — do  you  agree 
that  nonetheless,  Mexico  has  made  some  significant  strides  in 
recent  times  in  the  adoption  of  environmental  laws  and  regula- 
tions? 

Mr.  Williams.  I  think  we  can  all  agree  that  their  environmental 
regulations  in  most  areas,  not  all,  are  making  progress. 

Mr.  Hair.  In  fact,  there  are  cases  where  Mexican  law  is  probably 
stronger  than  our  own.  It  really  comes  down  to  ^  question  of  en- 
forcement and  the  capacity  to  enforce. 
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Senator  Lieberman.  Yes,  that's  significant.  In  what  time  period 
have  they  begun  to  improve,  would  you  say,  generally? 

Mr.  Hair.  Certainly  in  the  last  3  to  5  years. 

Senator  Lieberman.  The  last  3  to  5  years.  I'm  curious  in  what 
areas  might  they  be  stronger  than  our  own  laws? 

Mr.  Hair.  I'd  have  to  go  back  and  get  the  specifics  out  of  the  leg- 
islation. I  know  that  some  of  their  provisions  for  air  quality  control 
factors  are  stronger  than  ours,  but  are  not  well  enforced.  Those  for 
the  discharge  of  toxic  wastes  are  stronger  but  not  well  enforced. 

Senator  Lieberman.  Mr.  Ward? 

Mr.  Ward.  I  would  echo  that.  I  think  there  is  no  question  that 
Mexico  has  made  impressive  progress,  particularly  since  enactment 
of  the  1988  General  Ecology  Law.  Over  the  last  3  to  5  years,  they 
have  adopted  important  regulations — ones  that  have  been  delayed 
for  a  matter  of  decades — in  the  areas  of  air  quality,  hazardous 
waste,  urban  smog  in  Mexico  City,  and  so  forth. 

It's  also  noteworthy  that  Mexico's  budget,  while  still  far  from 
what  it  needs  to  be  to  fully  fund  the  enforcement  needs  nationwide, 
has  grown  I  think  15  times  from  the  period  of  1989  to  1991,  accord- 
ing to  the  GAO  study  issued  last  year. 

One  area  where  the  Mexican  requirements  actually  go  beyond 
U.S.  law  is  in  their  innovative  environmental  impact  assessment 
requirements  that  apply  not  just  to  public  sector  developments  but 
also  to  private  sector  activities.  The  problem  has  been  a  very  glar- 
ing lack  of  enforcement  of  those  provisions. 

I  would  also  note  that  there  are  indications — and  this  came  out 
at  the  conference  we  sponsored  last  month — that  in  certain  areas, 
environmental  organizations  of  Mexico  have  expressed  concern 
that  Mexico  may  be  weakening  its  environmental  laws  and  regula- 
tions. One  example  that  we  have  heard  about  is  in  the  area  of 
forest  conservation  and  biodiversity  protection. 

Mr.  Hair.  Senator  Lieberman,  can  I  give  you  a  specific  example 
of  concern  in  this  regard? 

Senator  Lieberman.  Sure. 

Mr.  Hair.  On  the  eve  of  the  tragic  Guadalajara  explosion  a  few 
months  ago,  I  was  having  dinner  with  the  chief  of  staff  of  President 
Salinas,  his  principle  negotiator  for  NAFTA,  Jaime  Serra  Puche, 
and  a  senior  representative  of  the  Mexican  Arnbassador  here  in 
Washington.  Obviously  it  was  a  very  tragic  situation. 

It's  my  understanding,  and  I  learned  this  just  last  week,  that  the 
cause  of  that  explosion  still  has  not  been  resolved,  has  not  been 
fixed.  It's  been  determined  but  there's  been  a  lack  of  enforcement 
to  eliminate  the  cause  of  that  happening  again.  That's  an  example 
of  the  opportunities  there  where  they  have  not  had  proper  enforce- 
ment of  the  law. 

Senator  Lieberman.  Again,  for  a  baseline,  Mr.  Ward,  I  think  you 
talked  about  the  environmental  groups  in  Mexico.  In  fact,  Senator 
Chafee  did  earlier  and  I  would  guess  that  each  of  you  in  your  orga- 
nizations have  had  contacts.  What  is  the  condition  of  the  environ- 
mental movement  in  Mexico?  Is  it  a  healthy,  growing,  vigorous 
movement  there? 

Mr.  Ward.  It's  small  in  comparison  to  our  own,  but  certainly 
there's  no  lack  of  resolve  and  there  is  a  great  interest  in  being 
more  involved.  The  difficulty  they  have  is,  quite  frankly,  having 
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access  to  the  process,  and  we've  been  advocating  very  strongly  that 
there  should  be  expanded  citizen  access. 

Senator  Lieberman.  To  the  NAFTA  process  or  to  the  govern- 
ment? 

Mr.  Ward.  To  the  government  broadly  speaking. 

Senator  Lieberman.  So  I'm  hearing  you  to  say  that  they  are 
growing  but  not  as  politically  significant  as,  for  instance,  the  Amer- 
ican environmental  movement? 

Mr.  Ward.  Well,  it's  very  different  in  terms  of  the  judicial 
system  there  and  their  opportunity  to  address  grievances. 

Senator  Lieberman.  And  they  have  less  access.  My  time  is  run- 
ning out.  Given  that  we  agree  that  substantial  strides  have  been 
made  by  the  Mexicans  in  environmental  regulations  and  that  there 
is  an  environmental  movement  there,  although  with  the  limita- 
tions you've  indicated — this  is  a  devil's  advocate  question — why  do 
we  need  the  oversight  of  enforcement  that  we're  all  calling  for?  In 
other  words,  why  can't  we  conclude  that  there  is  a  dynamic  within 
Mexico  itself  to  continue  this  process  toward  better  regulation  and 
indeed  better  enforcement? 

Mr.  Williams.  Mr.  Chairman,  my  understanding  is  the  Mexican 
nongovernment  organizations  need  the  approval  of  the  government 
in  order  to  really  form,  organize  and  work  within  the  system.  This 
means  that  they  are  caught  in  a  political  bind  if  they  choose  to  be 
outspoken  about  governmental  policies. 

As  pointed  out  many  times,  they  also  do  not  have  access  to  the 
judicial  system.  Public  hearings  are  practically  unheard  of.  There 
has  been,  as  you  know,  on  the  border  which  was  probably  one  of 
the  first  times  the  government  held  public  hearings  and  this  was 
quite  a  revelation. 

As  a  whole,  they  lack  by  hundreds  of  degrees  the  kind  of  access 
that  U.S.  environmental  organizations  have  in  our  government. 

Senator  Lieberman.  Just  one  more  brief  response  because  my 
time  is  up. 

Mr.  Ward.  I  mentioned  the  environmental  impact  assessment  re- 
quirement under  Mexican  law.  This  is  something  that  the  Mexican 
groups  we  have  worked  with  think  has  very  significant  promise. 
They  helped  to  draft  the  law  and  think,  if  properly  enforced,  it 
could  do  a  lot  for  pollution  prevention  and  cleanup  in  their  coun- 
try. But  the  resounding  message  that  we  have  heard  is  that  the 
system  simply  does  not  adequately  allow  currently  for  citizen  par- 
ticipation, due  process,  notice  and  comment,  and  the  other  kind  of 
things  that  are  routine  under  the  U.S.  system. 

Senator  Lieberman.  That,  I  presume,  is  why  you  all  feel  this 
oversight  commission  is  necessary.  Thank  you  for  your  answers. 

Senator  Chafee? 

Senator  Chafee.  Gentlemen,  I'd  like  to  ask  you  a  question.  Let 
me  preface  it  by  saying  there  is  a  good  deal  of  comment  from  all 
sides  about  what  the  U.S.  is  doing.  Well,  splendid  and  indeed,  I 
might  say,  we  beat  our  chests  with  pride.  How  old  is  the  Clean 
Water  Act,  Mr.  Ward?  How  long  have  we  had  it? 

Mr.  Ward.  Since  1972. 

Senator  Chafee.  We've  had  it  20  years,  21  years  this  Nation  has 
had  it. 
r   How  about  the  Endangered  Species  Act,  Mr.  Hair? 


43 

Mr.  Hair.  For  a  similar  period  of  time. 

Senator  Chafee.  That's  right,  less  than  20  years. 

How  about  the  Clean  Air  Act,  Mr.  Williams? 

Mr.  Williams.  About  the  same.  It  was  adopted  in  the  same  year, 
I  believe. 

Senator  Chafee.  Now  let's  turn  to  Superfund.  How  long  have  we 
had  Superfund,  Mr.  Williams? 

Mr.  Williams.  Four  years — 10  years,  is  it? 

Senator  Chafee.  Closer  to  10  years,  8  years  or  something. 

Mr.  Hair,  how  about  the  ban  on  ocean  dumping? 

Mr.  Hair.  A  shorter  period  of  time. 

Senator  Chafee.  Three  or  four  years. 

How  about  wrestling  with  acid  rain,  Mr.  Ward? 

Mr.  Ward.  Since  the  last  round  of  the  Clean  Air  Act. 

Senator  Chafee.  My  point  is  that  what  we've  achieved  in  this 
country  has  all  been  done  in  the  last  20  years  and  to  denigrate 
Mexico  because  they  don't  have  everything  we  have,  indeed  they 
are  a  developing  country  and  they  don't  have  the  money  for  it.  To 
say  that  we're  not  going  to  have  a  trade  agreement  with  them 
until  they  shape  up  and  get  just  like  us,  it  seems  to  me  is  imposing 
an  unfair  burden.  Yes,  we  want  to  lead  them  in  that  direction. 

I'd  like  to  pursue  something  that  you  said  in  your  statement,  Mr. 
Ward.  I  think  Americans  would  be  interested  in  this.  As  I  see  what 
you're  suggesting  in  your  statement,  what  you'd  like  to  have 
achieved  in  this  agreement  is  that  there  could  be  enforcement  of 
forest  management  laws  that  would  affect,  for  instance,  Tongass 
National  Forest,  is  that  right. 

Mr.  Ward.  Well,  as  indicated  in  our  statement,  we're  not  propos- 
ing that  the  NACE  or  any  other  international  body  take  over  the 
responsibility  of  direct  enforcement  of  environmental  laws.  We 
think  that  the  applicable  laws  governing  management  of  the  Ton- 
gass ought  to  be  administered  by  the  Forest  Service  and  other  rele- 
vant U.S.  agencies. 

However,  we  think  that  the  example  given  on  the  Tongass,  as 
well  as  the  example  given  for  overlogging  in  western  British  Co- 
lumbia, would  be  the  kinds  of  things  that  the  NACE  would  explore 
in  connection  with  its  annual  reports  and  recommendations.  For 
example,  the  commission  might  examine  these  situations,  and 
based  on  findings  of  indiscriminate  clearcutting,  subsidized  below 
cost  timber  sales,  or  disruption  of  habitat,  the  problems  would  be 
identified  in  those  reports  with  recommendations  for  how  each  af- 
fected country,  province  or  State  ought  to  correct  the  situation. 

Senator  Chafee.  I  agree  with  that.  I  put  much  more  confidence 
in  the  power  of  these  reports.  Some  dismiss  them  and  say  they  just 
sit  on  the  shelf,  that  there's  nothing  to  them.  I  don't  think  that 
necessarily  has  to  follow. 

Mr.  Williams,  in  your  statement,  you  discussed  the  companies 
threatening  to  move  and  subjecting  the  U.S.  to  blackmail.  I  don't 
quite  follow  that.  They  can  move  now. 

Mr.  Williams.  Yes,  they  can  move  now. 

Senator  Chafee.  What's  the  difference?  Actually,  there  is  a 
greater  incentive  for  them  to  move  now  than  there  would  be  if  we 
had  NAFTA,  because  under  NAFTA  the  tariffs  going  into  Mexico 
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would  be  reduced,  thus,  there  is  a  greater  incentive  for  them  to 
stay  here  than  to  move  to  Mexico. 

Mr.  Williams.  Senator  Chafee,  as  one  of  the  creators  of  the 
Clean  Water  Act,  the  Clean  Air  Act  and  Superfund,  you  know 
better  than  I  that  we  need  a  level  playing  field  which  is  why  the 
Federal  Government  adopted  uniform  laws  because  what  was  hap- 
pening between  the  States  was  the  companies  were  blackmailing 
the  States  for  lower  environmental  standards  or  moving  to  another 
State.  We  got  into  bidding  wars  between  the  States.  We  don't  want 
that  to  happen  between  the  U.S.  and  Mexico. 

What  we're  proposing  is  that  U.S.  operating  in  Mexico  comply 
with  U.S.  environmental  standards.  Therefore,  the  playing  field  is 
level  for  our  corporations  behaving  in  a  responsible  manner. 

Senator  Chafee.  But  it's  not  level  now. 

Mr.  Williams.  It  is  not  level  now.  We  would  like  a  level  playing 
field. 

Senator  Chafee.  I  know,  but  there's  a  greater  incentive  now  for 
a  company  to  move  than  there  would  be  after  NAFTA. 

Mr.  Williams.  I'm  not  sure  I  would  conclude  that.  I  think  that 
the  incentive  will  remain  with  the  adoption  of  NAFTA.  In  fact,  it 
may  increase. 

The  other  thing  I  should  say  is  that  environment  is  not  the  sole 
reason  companies  move.  Labor  is  a  large  part  of  it,  as  you  know.  It 
is  part  of  a  broader  decision.  I  don't  think  the  Sierra  Club  feels 
that  a  company  is  going  to  move  to  Mexico  simply  because  it  can 
avoid  the  environmental  laws.  It's  part  of  a  larger  equation.  I  think 
that  under  the  NAFTA,  as  drafted,  for  today  it  is  a  major  consider- 
ation for  these  companies  to  save  operating  costs. 

Senator  Chafee.  My  time  is  up.  I  just  want  to  ask  you  gentlemen 
one  question.  I  guess  you  can  indicate  yes  or  no. 

Do  you  think  that  there's  a  better  chance  for  environmental  con- 
sciousness and  effort  in  a  Nation  that  is  prosperous  than  a  Nation 
that  is  poor?  Mr.  Williams? 

Mr.  Williams.  I  believe  prosperity  certainly  does  increase  the 
ability  of  a  Nation  to  enforce  its  laws  and  desire  to  clean  up  its  pol- 
lution. The  question  is  does  this  law  allow  that  to  happen. 

Senator  Chafee.  I  beg  your  pardon? 

Mr.  Williams.  The  question  is  whether  this  agreement  will  allow 
that  to  happen  or  basically  drive  down  our  own  standards.  I  think 
that's  a  real  serious  question. 

Senator  Chafee.  Mr.  Hair? 

Mr.  Hair.  It  depends  on  what  you  mean  in  terms  of  environmen- 
tal awareness.  There  is  no  place  more  concerned  to  environmental 
degradation  than  this  country  than  you  will  find  in  communities  of 
color  and  the  poor  and  disadvantaged.  So,  in  some  respects,  that's 
analogous  to  a  developing  country.  People  there  are  fundamentally 
concerned  about  clean  air  and  clean  water  and  basic  quality  of  life. 
They  also  need  jobs. 

Senator  Chafee.  No,  I  mean  achieving,  not  only  conscious,  but 
achieving  environmental  soundness? 

Mr.  Hair.  Well,  yes,  but  in  the  context  of  sustainable  develop- 
ment, and  as  you  know.  Senator,  the  National  Wildlife  Federation 
was  the  first,  perhaps  still  is,  the  only  national  environmental  or- 
ganization supporting  NAFTA.  We  believe  it  is  essential  to  improv- 
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ing  both  the  quality  of  life  of  the  people  through  the  creation  of 
wealth  and  that  will  be  concurrent  with  improvement  of  the  envi- 
ronmental quality. 

Senator  Chafee.  Mr.  Ward? 

Mr.  Ward.  My  answer  is  yes.  I  would  only  qualify  that  by  saying 
that  throughout  the  NAFTA  process,  we've  expressed  skepticism  of 
the  argument  made  repeatedly  by  the  last  Administration  that 
trade  equals  prosperity,  which  will  in  turn  produce  environmental 
improvement.  Trade  can  be  a  component  but  not  without  strong, 
complementary  environmental  programs  to  go  with  the  package. 

Senator  Chafee.  Thank  you,  Mr.  Chairman.  I  want  to  say  this 
was  a  good  panel  and  we  certainly  appreciate  you  folks  coming  be- 
cause this  is  a  tough  one,  how  we're  going  to  encourage  without 
getting  into  this  sovereignty  problem. 

Mr.  Hair.  We  appreciate  you  too,  Senator. 

Senator  Chafee.  Thank  you  very  much. 

Senator  Lieberman.  Thank  you.  Senator  Chafee. 

Senator  Wofford? 

Senator  Wofford.  I've  been  able  to  study  your  written  presenta- 
tions, and  I'm  sorry  I  missed  what  you  said  here. 

I  wonder  whether  having  heard  Ambassador  Kantor,  having 
heard  the  President,  and  having  talked  with  our  negotiators  no 
doubt,  you  feel  that  the  specific  points,  the  strong  recommenda- 
tions, standards  that  all  three  of  you  are  setting,  are  in  mind  and 
are  being  aimed  at  by  the  administration  as  it  moves  into  negotia- 
tions? 

Mr.  Hair.  Let  me  give  a  perspective,  Senator,  as  someone  who  is 
a  member  of  the  USTR — one  of  the  environmental  committees.  I 
served  on  the  Investment  Policy  Committee  and  I  would  say  just 
very  briefly  that  Ambassador  Hill,  Ambassador  Kantor's  predeces- 
sor, was  an  outstanding  individual  and  I  think  very  committed  to 
the  kinds  of  things  that  Ambassador  Kantor  is  now  talking  about 
in  terms  of  the  implementation  of  the  supplemental  Eigreemehts, 
particularly  as  it  relates  to  the  North  American  Environmental 
Commission. 

We've  enjoyed  unprecedented  access  to  this  Administration  to 
date,  more  than  we've  enjoyed  the  last  12  years.  I  have  a  private 
meeting  with  Ambassador  Kantor  this  afternoon  at  1  o'clock. 
Others  have  met  with  him  and  so  the  answer  is  yes.  I  think  they 
are  listening  and  I  think  they  want  to  do  the  right  thing  both  in 
terms  of  what  is  right  for  the  economy  and  what  is  right  for  the 
environment.  We  are  both  impressed  and  pleased. 

Mr.  Williams.  Senator  Wofford,  we're  getting  some  mixed  sig- 
nals, I  guess,  and  we're  still  trying,  to  figure  it  out.  I  think  what  we 
heard  today  is  very  encouraging.  We  had  excellent  testimony  from 
the  Ambassador  and  many  commitments  and  responses  to  the 
issues  raised  by  this  panel. 

However,  I'm  also  hearing  from  the  National  Security  Council — 
and  this  troubles  us  greatly — that  they've  heard  from  most  of  the 
agencies  of  the  Government,  and  it's  their  job  to  come  up  with  a 
unified  government  position  on  issues  like  this,  that  there  really  is 
no  time  to  deal  with  the  broader  issues,  they  are  going  to  deal  with 
the  NACE,  but  that's  about  all  they  heard  from  the  agencies  prin-i 
cipally  because  there's  only  Bush  people,  previous  Administration, 
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in  place  at  the  moment  in  many  of  those  agencies.  The  other  issue 
are  very  complex  and  that  given  the  time  frame,  they  are  going 
into  negotiations  immediately,  it's  not  possible  to  deal  with  this 
range. 

So  we're  trying  to  figure  out  who  is  in  charge.  You  hope  the  Am- 
bassador is  and  that  there  is  a  lag  time  between  the  National  Secu- 
rity Council  and  what  the  Ambassador  is  hearing.  Currently,  I 
hope  that  what  we  heard  today  is  a  response  to  the  growing  con- 
cern among  the  Congress  that  they  can't  simply  just  roll  ahead  and 
fix  the  NACE  and  expect  this  agreement  to  be  fine  with  everybody. 
So  we  are  still  watching  and  listening,  as  you  are,  and  praying  for 
the  best. 

Senator  Wofford.  Mr.  Ward? 

Mr.  Ward.  I  would  only  add  that  we  have  been  heartened  by 
meetings  we've  had  with  officials  and  staff  at  USTR  and  a  number 
of  the  other  agencies  that  have  been  involved.  I  would  also  rein- 
force what  Dr.  Hair  said  about  the  awakening  of  interest  in  envi- 
ronmental matters  within  the  Trade  Office.  I  think  Senator  Chafee 
mentioned  in  his  opening  remarks  that  for  the  first  time,  the 
agency  now  has  a  permanent  senior  staff  position  dedicated  specifi- 
cally to  environmental  issues,  which  is  a  very  significant  step  that 
we  hope  will  be  supplemented  over  time. 

We  are  hopeful,  and  have  been  given  encouragement,  that  our 
basic  set  of  proposals — which  we  think  are  reasonable  proposals 
and  ones  that  are  intended  to  lead  to  a  successful  outcome — are 
going  to  be  given  serious  consideration  in  the  process. 

Mr.  Hair.  Senator,  Wofford,  I  just  have  one  small  footnote.  I 
think  it  can  be  succinctly  said  that  if  the  environmental  provisions 
and  the  labor  provisions  are  not  adequately  articulated  in  clear 
language,  NAFTA  will  not  pass. 

Senator  Wofford.  The  only  other  question  I'll  ask  so  I  don't 
delay  the  next  panel,  is  the  point  I  made  about  garbage  a  little  ear- 
lier this  morning,  municipal  waste  flowing  in  from  Canada.  It's  a 
growing  concern  in  northwestern  Pennsylvania.  Erie  has  a  bifold 
increase  coming  in.  Hazardous  waste  import  would  raise  even  more 
concerns.  I  wonder  to  what  extent  you've  looked  into  or  thought 
about  this  aspect  of  the  environmental  matters  with  the  agree- 
ment? 

Mr.  Hair.  We've  looked  into  it  quite  significantly  at  the  National 
Wildlife  Federation  and  while  much  of  the  attention  rightfully  has 
been  focused  on  our  border,  the  Maquiladora  zone  with  Mexico, 
there  are  some  very  serious  environmental  pollution  problems  with 
our  neighbors  to  the  north,  particularly  in  the  Great  Lakes  ecosys- 
tem. There  are  a  number  of  toxic  hot  spots  the  sources  of  which 
are  the  Canadian  paper  and  pulp  industry  and  chemical  plants 
that  have  to  be  dealt  with.  So  let  us  not  forget  that  there  are  some 
serious  problems  associated  with  our  relationship  with  Canada. 
Their  forestry  practices  in  Canada  are  abysmal.  All  you  have  to  do 
is  fly  over  Vancouver  Island  to  realize  how  lax  and  how  little 
access  citizens  in  that  country  have  in  dealing  with  some  very  seri- 
ous environmental  problems. 

Senator  Wofford.  We  have  been  struggling  to  find  ways  and 
means  to  enable  States  to  control  the  flow  of  trash  into  their  States 
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and  their  landfills.  One  now  finds  that  the  agreement  with  Canada 
is  making  it  very  difficult  for  any  kind  of  such  control. 

Mr.  Hair.  I  think  the  Supreme  Court  h£is  ruled  on  that  too. 

Mr.  Ward.  I'm  reminded  by  your  remarks  of  a  conversation  I 
had  last  week  with  members  of  Governor  Richards'  policy  staff 
from  the  State  of  Texas.  They  made  the  point  that  the  issue  of 
solid  municipal  waste,  which  has  been  somewhat  overlooked  in  the 
whole  context  of  the  U.S.-Mexico  border  plan,  is  truly  an  environ- 
mental issue  of  the  first  magnitude  that  needs  to  be  addressed  on  a 
regional  basis. 

Senator  Lieberman.  I  want  to  thank  the  three  of  you  for  your 
excellent  testimony.  I'm  sure  the  record  will  remain  open  for  a 
couple  of  weeks  if  you  want  to  submit  any  further  information. 
This  is  an  ongoing  process  and  you're  a  very  important  part  of  it. 
We  look  forward  to  continuing  to  work  with  you. 

Thank  you. 

We  will  call  the  third  panel  now:  Dr.  Lester  B.  Lave,  Dr.  Edgar 
Berkey,  Mr.  Richard  Heckmann  and  Mr.  Caiman  Cohen. 

Good  morning  and  thank  you  for  your  patience.  Thank  you  for 
your  willingness  to  be  here.  We're  going  to  run  the  lights  again. 

Dr.  Lave  is  Professor,  Graduate  School  of  Industrial  Administra- 
tion at  Carnegie-Mellon  University  in  Pittsburgh.  We'll  begin  with 
you. 

STATEMENT  OF  LESTER  B.  LAVE,  PROFESSOR,  GRADUATE 
SCHOOL  OF  INDUSTRIAL  ADMINISTRATION,  CARNEGIE- 
MELLON  UNIVERSITY 

Mr.  Lave.  Thank  you  very  much  for  inviting  me  here.  I  think  I 
want  to  deviate  from  my  remarks  since  this  has  been  a  very  good 
hearing  so  far. 

Just  to  try  and  make  a  few  points:  When  we  think  about 
NAFTA,  we  have  to  understand,  as  Senator  Chafee  just  said,  that 
the  environmental  movement  in  the  United  States  is  about  20  or 
23  years  old.  When  we're  trying  to  do  something  here,  there  are 
two  analogies  that  we  have  to  think  about.  One  is  what  has  gone 
on  in  the  United  States  over  the  last  23  years.  The  second  is,  what 
happened  in  Europe  with  the  Common  Market,  particularly  with 
some  upward  harmonization  there. 

I  think  it  is  clear,  as  many  people  have  said,  that  NAFTA  can 
benefit  both  the  economies  and  the  environment  of  all  three  coun- 
tries and  that  there  are  some  ambiguities  in  the  current  agreement 
that  we  can  do  something  about.  I  also  think  there  have  been  some 
things  said  which,  at  least  in  my  ailalysis,  doesn't  warrent  the  level 
of  concern  in  the  statements. 

For  example,  is  an  industry  flight  to  Mexico  likely  because  of  the 
difference  in  environmental  provisions?  Here,  I  find  that  a  very  un- 
likely prospect.  Currently,  in  the  United  States  we  spend  about  2 
percent  of  our  gross  domestic  product  on  pollution  control.  That 
means  as  an  average  across  all  industries,  expenditures  are  about  2 
percent.  They  are  not  exactly  2  percent  for  everyone.  For  iron  and 
steel,  they  are  probably  in  the  5  to  10  percent  range.  For  other 
commodities,  they  are  smaller.  The  savings  in  moving  to  Mexico  is 
the  difference  between  USA  and  Mexican  costs,  which  has  to  be 
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less  than  the  USA  costs.  For  most  times,  the  savings  will  be  less 
than  2  percent,  for  very  few,  will  it  be  greater  than  10  percent.  Dif- 
ferences in  labor  costs  may  be  a  reason  to  move,  but  differences  in 
environmental  are  just  not  very  important. 

If  the  Mexicans  enforce  standards  which  are  less  strict  as  the 
U.S.  standards,  the  differences  environmental  cost  will  be  extreme- 
ly small,  certainly  not  a  reason  to  move. 

In  my  prepared  remarks,  I  have  a  number  of  examples  of  Mexi- 
can concerns  for  the  environment.  I  think  most  of  those  have  been 
stated  and  I'll  simply  go  onward  from  there. 

As  Senator  Chafee  remarked  a  moment  ago,  richer  nations  tend 
to  have  much  higher  environmental  concerns  than  do  poor  nations. 
Again,  as  brought  out  earlier  in  the  hearing,  U.S.  income  levels  are 
about  7  to  10  times  those  of  Mexico.  For  example,  the  Mexicans  are 
currently  spending  about  1.25  percent  of  their  gross  domestic  prod- 
uct on  environmental  matters.  That's  up  quite  considerably  in 
recent  years.  The  USA  is  currently  spending  about  2  percent.  In 
1990,  we  spent  about  1.6  percent.  If  we  go  back  to  1972,  after  the 
Clean  Air  Act  had  been  in  force  two  years  and  when  the  Clean 
Water  Act  was  passed,  the  USA  spent  something  on  the  order  of 
about  1.4  percent.  When  formulating  our  expectations  about  where 
Mexico  ought  to  be,  we  ought  to  have  some  idea  of  where  we  were 
along  the  way,  that  will  give  a  reasonable  indication  of  how  long 
it's  going  to  take  Mexico  to  get  where  it  needs  to  go. 

Let  me  also  try  and  draw  out  some  other  lessons  from  the  U.S. 
experience  over  the  last  23  years.  I  think  the  principal  lesson  is 
that  when  the  environmental  movement  became  a  national  move- 
ment in  the  United  States  in  1969  and  1970,  when  we  had  Earth 
Day,  when  we  had  widespread  public  concern,  when  the  Senate 
passed  the  Clean  Air  Act,  a  very  stringent  law,  that  air  quality  in 
the  United  States  got  worse  over  the  period  of  the  next  five  or  six 
years. 

If  we  take  a  look  at  EPA  figures,  the  best  estimates  we  have  are 
that  the  national  air  quality  deteriorated  after  the  Act.  It  took 
about  a  decade  before  air  quality  was  appreciably  better  than  when 
the  Clean  Air  Act  was  passed.  Even  today  in  1991,  EPA's  figures 
are  that  there  are  69  million  people  who  live  in  nonattainment 
areas  for  ozone,  there  are  21  million  people  who  live  in  nonattain- 
ment areas  for  particles,  19.9  million  people  who  live  in  nonattain- 
ment areas  for  carbon  monoxide,  14.7  million  people  who  live  in 
nonattainment  areas  for  lead,  9  million  people  who  live  in  nonat- 
tainment areas  for  NOx  and  so  on. 

In  the  first  report  of  toxic  substances  discharged  to  the  environ- 
ment in  1987,  the  report  was  that  about  7  billion  pounds  per  year 
were  being  discharged.  I'm  not  here  trying  to  disparage  what's 
going  on  in  the  United  States.  We've  done  very  well.  I'm  just 
trying  to  make  the  point  that  it's  taken  a  long  time  and  a  lot  of 
money  to  clean  up  and  it's  not  very  reasonable  to  expect  Mexico 
will  get  cleaned  up  overnight. 

In  the  United  States,  for  23  years,  we've  had  a  lot  of  environmen- 
tal dedication;  we've  had  a  lot  of  good  people,  for  example,  the  last 
panel,  who  have  worked  to  increase  environmental  quality.  We 
have  had  a  relatively  high  income  over  this  period;  we  specialize  in 
innovative  technology.  Yet,  over  23  years,  we  have  not  managed  to 
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accomplish  the  goals  that  were  in  the  1970  Clean  Air  Act,  the  1972 
Water  Control  Act,  and  so  on. 

One  or  two  more  thoughts,  Mr.  Chairman,  One  of  my  concerns 
about  NACE  is  that  we  may  be  creating  unneeded  bureaucracies, 
more  ways  to  use  up  money.  I  think  that  NACE  can  be  a  great 
idea.  NACE  should  consolidate  all  of  the  environmental  coopera- 
tive agreements  among  the  three  countries.  There  is  no  reason  to 
set  up  yet  a  new  commission  with  a  new  bureaucracy  to  try  and 
accomplish  things  that  overlap.  We  ought  to  bring  all  that  togeth- 
er. If  we  can  consolidate,  we  can  have  less  staff,  and  make  NACE  a 
more  meaningful  commission. 

The  last  thing  is  that  we  have  to  be  a  little  bit  careful  when  we 
talk  about  our  wonderful  U.S.  institutions.  We  should  be  especially 
careful  about  foisting  these  institutions  on  Canada  and  Mexico. 
The  United  States  is  a  great  country  and  we  have  wonderful  insti- 
tutions, but  perhaps  we  ought  to  show  the  world  how  our  institu- 
tions work  rather  than  try  and  force  them  to  adopt  our  institu- 
tions. The  U.S.A.  should  not  tell  Mexico  that  NAFTA  cannot  be  ap- 
proved unless  they  adopt  certain  U.S.  institutions. 

Thank  you  very  much. 

Senator  Lieberman.  Thank  you,  Mr.  Lave.  I'm  not  sure  your  ad- 
miration for  our  institutions  is  shared  universally  at  least  through- 
out this  country. 

Mr.  Berkey? 

STATEMENT  OF  EDGAR  BERKEY,  PRESIDENT,  NATIONAL  ENVI- 
RONMENTAL TECHNOLOGY  APPLICATIONS  CORPORATION, 
UNIVERSITY  OF  PITTSBURGH,  APPLIED  RESEARCH  CENTER 

Mr.  Berkey.  Thank  you  very  much,  Mr.  Chairman.  It's  a  great 
pleasure  for  me  to  be  here  this  morning  with  you,  and  also  to  rec- 
ognize the  presence  of  Senator  Wofford.  Senator,  I  salute  you  for 
the  leadership  that  you've  shown  in  Pennsylvania  on  very  key 
issues  of  concern  to  us  on  health  care  and  the  environment.  It's  a 
pleasure  to  be  here  representing  Pennsylvania. 

I  come  forward  with  a  unique  perspective  this  morning.  I  am  a 
long-time  environmental  professional  who  was  born  in  Mexico  City 
of  a  Mexican  mother  and  an  American  father.  I  still  have  many 
relatives  in  Mexico  who  are  active  in  the  business  and  the  profes- 
sional communities  there.  I  am  head  of  two  organizations  at  the 
University  of  Pittsburgh  that  are  active  in  technology  development 
in  the  environmental  area,  technology  transfer,  commercialization, 
training  on  a  worldwide  basis. 

I  want  to  focus  my  comments  this  morning  about  my  views  on 
the  environmental  situation  in  Mexico  as  I  see  it  and  to  pick  up 
some  points  that  haven't  been  made  as  well  as  to  make  some  com- 
ments about  environmental  business  opportunities  in  Mexico  and 
recommendations  on  the  NAFTA. 

I  believe  the  Mexican  government  is  very  serious  about  solving 
the  country's  environmental  problems.  It  has  linked  the  issue  of 
environmental  improvement  very  strongly  with  economic  develop- 
ment. This  focus  began  before  the  NAFTA  was  framed  or  articulat- 
ed and  it  has  strengthened  with  time.  I  believe  it  is  significant  and 
revealing  of  the  importance  of  this  issue  in  Mexico  that  the  full 
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name  of  SEDESOL  means  the  Secretariat  for  Social  Development, 
and  the  former  head  of  the  PRI,  the  ruling  political  party  to  which 
President  Salinas  belongs,  Donaldo  Colosio,  was  selected  to  be  the 
Minister. 

As  privitization  has  yielded  many  hundreds  of  millions  of  dollars 
of  additional  funding  in  Mexico,  the  government  has  increased  its 
commitments  to  environmental  spending  in  the  border  area  as  well 
as  in  Mexico  City  where  the  problems  are  immense.  Based  on  latest 
budgetary  figures,  Mexico  now  leads  the  developing  world  in  spend- 
ing on  the  environment.  All  of  this  occurred  before  the  NAFTA  is 
even  fully  in  place. 

Mexico's  legal  and  regulatory  system  is  still  young,  as  we've 
seen,  but  it  has  given  increasing  evidence  that  it  will  act  and  en- 
force the  law.  My  relatives  tell  me,  Ed,  we  were  skeptical  at  first. 
We  didn't  think  they  would  do  it,  but  you  know  what,  they  are 
really  serious,  and  they  are  doing  it. 

What  has  this  translated  into,  the  slow  development  of  the  Mexi- 
can infrastructure  in  the  environmental  area.  It's  still  slow  and  it 
needs  a  lot  of  assistance  with  targeted  training  and  technology 
transfer  programs  to  allow  it  to  grow.  Some  of  these  programs  are 
already  underway  but  many  more  are  needed. 

As  a  growing  number  of  Mexican  companies  have  seen  what  has 
happened,  they  have  recognized  this  as  a  major  business  opportuni- 
ty for  them.  I  think  that  is  extremely  significant.  They  have  con- 
cluded that  environmental  cleanup  in  Mexico  has  become  a  serious 
matter  and  they  want  to  participate  in  the  business  opportunities. 
The  active  participation  of  Mexican  companies  in  environmental 
business  activities  will  help  legitimize  the  industry  in  that  country. 

Even  in  our  own  State  of  Pennsylvania,  the  World  Trade  Center 
in  Pittsburgh  has  successfully  attracted  Mexican  companies  from 
Mexico  City  and  Monterey  to  seek  partners  in  this  area.  Mexico 
ranks  as  Pennsylvania's  third  most  important  trading  partner  and 
we  think  that  environmental  export  is  going  to  be  something  that 
we  will  focus  on. 

Environmental  business  opportunities  have  to  be  identified,  but 
they  have  to  be  understood  in  the  context  of  that  country  and 
linked  with  the  internal  priorities.  Some  of  this  has  already  been 
focused  on.  Water  pollution  remains  the  single  biggest  environmen- 
tal and  public  health  problem  impacting  Mexico,  not  protection  of 
the  forests.  Addressing  this  area  is  a  very  serious  matter  and  major 
efforts  must  be  directed  toward  municipal  wastewater  treatment 
and  industrial  wastewater  treatment  because  of  the  broad  public 
health  impacts  that  area  has,  as  well  as  the  air  pollution  area 
which  is  the  second  most  serious  problem.  It  ranks  very  high  in 
Mexico  City  but  also  in  other  urban  areas  that  are  laced  with  a  lot 
of  truck  traffic. 

Solid  and  hazardous  waste  management  rank  as  significant  but 
further  down  the  Mexican  cultural  scale.  In  the  spectrum  of  the 
country's  environmental  problems,  I  don't  believe  Mexico  is  yet 
ready  for  Superfund. 

To  wind  up  now  with  some  recommendations  regarding  the  envi- 
ronmental side  agreement  of  NAFTA,  I  do  support  the  creation  of 
the  trinational  NACE.  I  will  focus  my  comments  on  the  technical 
assistance  aspects  of  it. 
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To  increase  its  ultimate  acceptance  by  industry,  it  needs  to  be 
viewed  as  a  facilitating  international  organization  that  works  coop- 
eratively with  the  enforcement  organizations  in  each  country.  It 
must  respect  and  build  on  the  sovereignty  of  Mexico  and  the  regu- 
latory system  that  we  are  trying  to  establish  there.  It  must  recog- 
nize the  desirability  of  building  up  local  knowledge  and  capability 
in  Mexico  to  enforce  environmental  regulations  because,  as  Mr. 
Lave  pointed  out,  this  will  take  time  to  see  the  effects. 

It  must  provide  for  a  transition  period  that  will  be  required  to 
establish  an  adequate  Mexican  environmental  infrastructure  given 
the  significant  differences  between  the  U.S.  and  Mexico.  It  must  in- 
clude mechanisms  for  third  party,  independent  investigation  of  fa- 
cilities and  to  provide  technical  assistance  to  oversee  the  imple- 
mentation of  fixes. 

Credibility  and  objectivity  are  critically  important  in  the  envi- 
ronmental area.  When  the  lawyers  are  finished  and  when  the  en- 
forcement actions  and  inspections  are  done,  you  have  to  identify 
the  technology  and  you  have  to  put  it  in  place.  That's  what  I  think 
an  important  part  of  NACE  can  do. 

Mr.  Chairman,  thank  you  very  much  for  the  opportunity  to 
share  these  thoughts  with  you  this  morning. 

Senator  Lieberman.  Thank  you,  Mr.  Berkey  for  that  excellent 
testimony.  It  seems  to  me  from  your  personal  and  professional 
background,  you  might  have  been  the  only  witness  here  today  who 
could  have  covered  it.  You  don't  have  any  relatives  in  Canada,  do 
you? 

[Laughter.] 

Mr.  Berkey.  No. 

Senator  Lieberman.  Mr.  Heckmann,  you're  next. 

STATEMENT  OF  RICHARD  J.  HECKMANN,  CHAIRMAN,  CEO,  AND 
PRESIDENT,  UNITED  STATES  FILTER  CORPORATION 

Mr.  Heckmann.  Thank  you,  Mr.  Chairman. 

I  may  be  somewhat  of  a  maverick  here  in  this  environment 
where  jobs  and  investment  are  the  key  words.  I  think  I'm  the  only 
employer  that  you've  heard  from  today.  We  have  plants  in  four 
States  represented  by  members  of  the  committee — a  large  plant  in 
Pittsburgh  and  a  sales  office,  in  fact,  in  Connecticut.  We  have  nine 
plants  around  the  United  States  and  one  in  Europe.  We're  the  larg- 
est manufacturer  of  industrial  and  municipal  water  treatment 
equipment  in  the  United  States. 

Our  issue  is  the  practical  effect  of  NAFTA.  We  have  a  very  large 
facility  in  Europe.  Eastern  Europe  has  been  a  source  of  great  con- 
cern to  all  the  environmentalists  and  all  the  problems  with  the 
water,  the  air  and  the  pollution  in  Eastern  Europe  and  East  Ger- 
many. There  is  a  very  highly  developed  mechanism,  a  highly  devel- 
oped industry  in  Europe  to  deal  with  the  European  environmental 
problems.  In  fact,  the  two  largest  water  companies  in  the  world  are 
French  companies. 

Our  interest  in  NAFTA  is  the  almost  incredible  interest  from 
Mexico  in  the  last  six  months  aimed  at  American  companies  that 
have  the  water  treatment  technology.  The  fact  is  that  here  we  have 
a  large  trading  partner  in  the  same  time  zone  where  almost  a  third 
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of  our  employees  speak  the  language,  where  air  travel  is  fast  and 
efficient,  where  we  can  truck  equipment  across  the  border  to  them, 
and  where  the  demand  for  water  treatment  equipment  in  Mexico  is 
every  bit  what  it  is  anywhere  else  in  the  world. 

The  first,  second,  third  and  fourth  place  that  country  is  going  to 
go  for  technology  and  equipment  is  the  United  States;  seventy  per- 
cent of  their  purchase  of  environmental  equipment  comes  from  the 
United  States  now. 

Our  issue  here  is  that  if  you  expect  the  Mexican  government  to 
work  on  cleaning  up  their  environment,  they  are  going  to  come 
here  for  the  technology  and  the  equipment  and  we  believe  that  the 
reduction  and  lowering  of  tariffs  is  exactly  what  American  indus- 
try needs  in  order  to  expand  its  job  base. 

We,  in  the  past  6  to  8  months,  have  begun  to  quote  an  enormous 
number  of  water  treatment,  municipal  and  industrial,  jobs  in 
Mexico.  There  is  also  a  law  in  Mexico  that  provides  for  concessions 
of  water  treatment  equipment.  We  think  that's  where  Mexico  will 
go  to  clean  up  their  water  and  their  municipal  wastewater  prob- 
lems. They  will  go  to  American  companies  who  will  build  the 
plants,  who  will  own  them,  who  will  operate  them  and  will  have 
steady  flows  of  not  only  equipment  requirements  but  also  of  man- 
agement and  operating  requirements. 

An  example  of  what  can  be  done  in  Mexico  is  a  job  that  we  have 
just  gotten  in  Los  Angeles,  which  will  be  the  largest  water  recy- 
cling job  ever  done  in  the  United  States  where  we're  actually 
taking  Los  Angeles  wastewater,  cleaning  it,  making  it  potable  or 
drinkable  and  reinjecting  it  into  the  wells  in  Los  Angeles  to  help 
ensure  that  the  drought  problem  we've  been  through  in  California 
doesn't  happen  again. 

So  the  issue  of  the  technology,  all  the  technology  necessary  to 
clean  up  the  water,  both  clean  and  waste,  in  Mexico  resides  in  the 
United  States;  all  of  the  ability  to  manufacture  the  equipment  re- 
sides in  the  United  States;  and  if  you  want  to  clean  the  environ- 
ment in  Mexico,  the  way  not  to  do  it  is  to  defeat  NAFTA  because 
now  they  have  an  incentive  to  come  north  for  the  technology  and 
the  equipment. 

I  also  would  point  out  this  issue  of  their  legal  system,  as  a  busi- 
nessman, I'm  not  sure  I'd  wish  our  legal  system  on  anybody.  From 
the  standpoint  of  trying  to  tell  the  Mexicans  how  to  enforce  their 
laws  and  their  regulations  to  me  is  reasonably  insensitive. 

I  won't  take  all  of  my  time  and  be  available  for  questions,  of 
course,  but  the  issue  here  is  that  north  of  their  border  is  the  tech- 
nology and  the  manpower  and  the  equipment  to  solve  the  problem. 
Industry  in  Mexico  needs  to  be  the  solution,  not  the  problem  and 
the  proper  equipment  down  there  will  all  come  or  mostly  come 
from  the  United  States. 

Senator  Lieberman.  Thank  you,  Mr.  Heckmann. 

Let  me  just  ask  you  very  briefly,  are  there  trade  barriers  that 
Mexico  has  now  to  the  purchase  of  American-made  pollution  equip- 
ment or  is  it  more  a  question  of  their  economic  ability  to  afford  it? 

Mr.  Heckmann.  It's  almost  exclusively  an  issue  of  their  econom- 
ic ability  to  afford  it.  However,  as  part  of  NAFTA,  we  have  had  in- 
quiry after  inquiry  to  set  up  concessions  in  Mexico.  In  fact,  we  be- 
lieve we'll  be  setting  the  first  one  up  here  in  the  next  several 
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weeks  where  we  will  manufacture  the  equipment  in  the  United 
States,  install  it  in  Mexico  in  the  municipalities,  and  operate  it  for 
15  years. 

Senator  Lieberman.  That's  great. 

Thank  you. 

Mr.  Cohen,  thank  you  for  being  here.  Mr.  Cohen  is  the  Vice 
President  of  the  Emergency  Committee  for  American  Trade. 

STATEMENT  OF  CALMAN  J.  COHEN,  VICE  PRESIDENT,  EMERGEN- 
CY COMMITTEE  FOR  AMERICAN  TRADE,  TESTIFYING  FOR 
USA*NAFTA,  INC. 

Mr.  Cohen.  Thank  you,  Mr.  Chairman,  and  members  of  the  com- 
mittee. 

I  am  representing  the  Emergency  Committee  for  American 
Trade,  an  organization  of  the  heads  of  approximately  60  major 
American  corporations.  I  also  speak  today  on  behalf  of 
USA*NAFTA,  a  coalition  of  1100  large  and  small  companies,  as 
well  as  trade  associations  that  support  approval  and  implementa- 
tion of  the  NAFTA. 

This  has  been  a  very  thorough  hearing  this  morning  and  I'd  like 
to  limit  my  comments  to  two  areas:  first,  and  primarily,  on  the 
structure  and  operation  of  the  NACE  and,  secondarily  on  where 
funds  should  be  coming  from  to  provide  for  the  development  of  en- 
vironmental infrastructure. 

With  regard  to  the  NACE,  its  structure  and  operation, 
USA* NAFTA  believes  that  it  should  be  structured  as  a  trilateral 
entity  rather  than  as  a  supernational  body  with  investigatory  and 
enforcement  powers,  separate  and  distinct  from  its  member  coun- 
tries. The  NACE's  primary  responsibility,  in  our  view,  should  be  to 
provide  a  forum  for  consultations  and  cooperation  among  the  three 
NAFTA  countries  on  environmental  issues.  For  example,  NACE 
should  explore  possibilities  to  promote  compatibility  of  environ- 
mental standards  without  reducing  the  level  of  protection.  The 
NACE  also  should  support  implementation  as  others  have  suggest- 
ed of  cooperative  programs  between  the  private  sectors  of  each 
country. 

USA* NAFTA  also  believes  that  the  NACE  should  work  to  im- 
prove environmental  enforcement,  which  is  a  key  concern  of  all  the 
members  of  the  panel  in  the  three  countries.  In  particular,  it 
should  prepare  a  biannual  report  on  the  enforcement  of  environ- 
mental laws  by  the  NAFTA  parties.  Extensive  public  participation 
and  scrutiny  should  be  invited.  Each  country  should  adopt  proce- 
dures for  public  participation  during  preparation  of  the  report. 
Once  the  report  is  prepared,  it  should  be  made  widely  available  in 
all  three  countries.  Each  country  should  have  an  opportunity  to  re- 
spond to  the  report,  soliciting  comments  from  the  public  and  hold- 
ing public  hearings  in  the  course  of  preparing  its  response. 

The  NACE  should  prepare  and  issue  updates  on  actions  taken  by 
the  NAFTA  countries.  Of  course  each  country  would  have  the  right 
to  request  formal  government-to-government  consultations 
throughout  this  process.  The  results  of  any  such  consultations,  as 
well  as  any  action  plans  for  addressing  enforcement  deficiencies, 
should  be  published. 
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Most  importantly,  Mr.  Chairman,  we  believe  the  sunshine  and 
public  accountability  accompanying  this  process  will  produce  meas- 
urable improvements  in  environment  enforcement. 

A  variety  of  proposals  have  been  offered  for  the  NACE  that  go 
beyond  what  I've  just  described.  Let  me  share  a  few  comments  on 
those  with  you.  For  example,  empowering  the  NACE  to  investigate 
complaints  against  individual  companies  and/or  authorize  sanc- 
tions for  inadequate  environmental  enforcement  impinges  on  niat- 
ters  traditionally  and  uniquely  within  the  powers  of  a  sovereign 
government,  namely  the  exercise  of  law  enforcement  discretion 
within  national  borders. 

If  the  NACE  is  permitted  to  conduct  investigations  of  these  com- 
plaints, how  will  its  actions  be  coordinated  with  the  investigatory 
functions  of  the  EPA  and  the  Justice  Department?  Will  the  NACE 
have  powers  to  compel  production  of  documents  or  testimony  from 
private  citizens  and  governmental  agencies?  What  opportunities 
will  the  NACE  provide  for  the  accused  parties  to  make  their  case 
in  a  meaningful  and  timely  manner,  the  basis  of  due  process? 

We  are  particularly  troubled  by  the  prospect  of  NACE  second- 
guessing  decisions  of  Federal,  State  or  local  enforcement  authori- 
ties. Will  NACE  really  have  the  expertise  to  question  a  governmen- 
tal entity's  interpretation  of  environmental  laws?  What  standards 
should  the  NACE  apply  in  determining  whether  the  decision  of  the 
governmental  authority  not  to  take  enforcement  action  is  unjusti- 
fied? For  example,  the  governmental  authorities  may  well  have  de- 
cided an  enforcement  action  was  not  warranted  in  view  of  extenu- 
ating circumstances.  Under  U.S.  law,  I  would  emphasize  the  exer- 
cise of  such  enforcement  discretion  by  an  agency  generally  is  not 
reviewable  even  by  the  courts. 

The  second  area  quickly  is  on  funding.  On  behalf  of 
USA*NAFTA,  I  would  say  that  there  are  a  number  of  funding 
sources  that  should  be  explored  for  the  infrastructure  that  needs  to 
be  put  in  place.  These  sources  include:  locally  generated  revenues, 
user  fees  and  other  market-based  mechanisms,  funds  issued  by  gov- 
ernmental authorities  for  development  banks,  as  well  as  private  in- 
vestment and  general  revenues. 

The  least  equitable  and  productive  way  to  fund  environmental 
infrastructure  would  be  to  levy  a  tax  or  surcharge  on  products 
moving  across  the  border.  Such  a  surcharge  would  have  no  relation 
to  the  environmental  infrastructure  to  be  provided. 

That  basically  concludes  the  statement. 

Senator  Chafee.  Mr.  Chairman,  regrettably  I  have  to  go  and  I'm 
sorry  that  I  can't  stay.  Could  I  ask  one  quick  question  of  Mr.  Heck- 
mann? 

Senator  Lieberman.  Sure. 

Senator  Chafee.  We've  heard  a  lot  of  testimony  here  that  every- 
body is  going  to  pick  up  and  move  their  plant  to  Mexico.  How  come 
you  haven't  moved? 

Mr.  Heckmann.  We  have  no  intention  of  moving.  In  fact,  our 
employment  in  this  country  will  grow  dramatically  with  NAFTA 
because  one  of  the  issues  here  that  goes  to  the  question  of  Senator 
Lieberman  about  financing  of  wastewater  plants  in  Mexico  is  that 
NAFTA  will  give  the  security,  we  believe,  to  the  financial  institu- 
tions and  to  the  shareholders  in  this  country — we  are  a  publicly 
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traded,  listed  company — and  as  we  build,  own  and  operate  these 
plants  in  Mexico,  we  will  build  the  plants  in  the  United  States, 
we'll  ship  them  down  there,  we'll  own  and  operate  them  for  15 
years.  Without  NAFTA,  financing  of  those  plants  is  going  to  be 
very  difficult. 

Senator  Chafee.  Financing  of  the  water  treatment  plants? 

Mr.  Heckmann.  Of  the  water  treatment  plants  that  we  will  build 
in  the  United  States  and  ship  down  there.  If  you  don't  finance  and 
build  these  plants,  they're  never  going  to  work  on  that  environ- 
ment down  there.  So  NAFTA  gives  even  the  lending  authorities 
and  shareholders  in  this  country  the  safety  valve  they  need. 

We're  not  going  to  move  anything  to  Mexico.  In  fact,  we  will 
expand  in  the  United  States. 

Senator  Chafee.  Great. 

Thank  you,  Mr.  Chairman. 

Senator  Lieberman.  Thank  you,  Senator  Chafee. 

Mr.  Cohen,  did  you  finish? 

Mr.  Cohen.  Yes,  I  did. 

Senator  Lieberman.  I  appreciate  the  testimony. 

Let  me  begin  with  Mr.  Lave.  You  indicated  in  your  testimony 
that  you  thought  it  would  take  Mexico  some  time  to  reach  the  level 
of  the  United  States  in  environmental  protection  compliance.  Let 
me  ask  you  whether  you  think  adoption  of  an  enforcement  mecha- 
nism such  as  we've  been  talking  about  here  all  morning  will  accel- 
erate that  process  within  Mexico,  decelerate  it  for  some  reason,  or 
ultimately  have  no  effect? 

Mr.  Lave.  I  think  that  would  not  be  my  preference.  I  think  we 
ought  to  be  using  NAFTA  to  help  Mexican  environmentalists,  to 
push  the  forces  in  Mexico  that  are  trying  to  get  the  environment 
cleaner.  Helping  Mexican  environmentalists  is  a  delicate  matter. 

We  should  look  first  at  the  United  States.  What  could  be  done 
here  about  the  nonenforcement  of  our  laws?  About  our  transgres- 
sions in  the  border  area,  and  so  on  and  so  on?  We're  clearly  not 
angels.  We  must  be  careful  not  to  say  to  Mexico  that  everything 
you're  doing  is  wrong.  We  have  to  be  sensitive  to  what  is  possible. 

Giving  NACE  enforcement  authority  will  generate  a  great  deal 
of  tension.  We  want  to  make  sure  that  any  complaints  are  aired 
well,  that  there  are  annual  reports,  and  polls  for  each  year  to  see 
the  state  of  compliance.  But  giving  NACE  enforcement  authority  is 
not  a  good  idea. 

Senator  Lieberman.  Let  me  just  give  you  a  moment  to  clarify 
what  the  role  of  NACE  should  be  as  you  see  it.  Is  it  to  put  the 
glare  of  publicity  on  lack  of  enforcement?  What  should  they  do  to 
help  with  this  problem? 

Mr.  Lave.  I  think  we  need  to  have  the  Mexicans  set  quantitative, 
measurable  goals  for  each  area,  for  each  year.  We  need  to  get  re- 
ports on  each  area,  each  year  to  see  whether  those  goals  are  being 
met.  We  need  to  publicize  whether  they  are  being  met. 

NAFTA  is  an  ongoing  process.  We  don't  have  to  be  afraid  that  if 
the  Senate  approves  a  treaty  now  that  you'll  never  have  a  chance 
to  go  back  and  revisit  this  if  it  turns  out  the  Mexicans  are  not 
doing  it. 

Senator  Lieberman.  Then  the  goals  would  be  set  within  the 
NACE  structure,  as  you  see  it? 
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Mr.  Lave.  The  negotiations  that  Ambassador  Kantor  is  conduct- 
ing tomorrow  and  the  next  day  should  begin  the  process.  Their 
agreement  should  be  translated  into  quantitative  annual  goals  as 
part  of  NACE. 

Senator  Lieberman.  Mr.  Lave,  I  believe  you  said — correct  me  if 
I'm  stating  this  incorrectly — that  in  your  judgment,  although  we 
all  agree  that  environmental  enforcement  is  at  a  lower  level,  al- 
though coming  up,  in  Mexico  than  the  U.S.,  that  the  cost  impact  to 
that  differential  is  not  so  great  as  to  motivate  an  American  compa- 
ny to  move  to  Mexico  on  the  basis  of  that  alone? 

Mr.  Lave.  Yes,  sir. 

Senator  Lieberman.  Mr.  Cohen,  would  you  say  that  Mr.  Lave's 
statement  is  correct,  based  on  your  sense  of  the  thousand-plus  com- 
panies that  you're  representing? 

Mr.  Cohen.  Absolutely.  The  motivating  factor  for  our  companies 
is  not  going  to  be  the  level  of  environmental  enforcement  that 
exists  or  doesn't  exist  in  Mexico. 

Senator  Lieberman.  That  is  motivating  as  to  whether  they  move 
to  Mexico  or  not? 

Mr.  Cohen.  Precisely.  What  is  motivating  them  is  finding  a  way 
to  access  the  Mexican  market.  With  the  barriers  now  in  place,  they 
are  disadvantaged  in  trying  to  sell  in  Mexico.  Indeed,  if  you  had  a 
NAFTA  successfully  implemented,  you  would  find  that  they  would 
be  in  a  far  easier  state  to  export  from  the  United  States  to  Mexico. 

So  my  way  of  answering  your  question  is  to  say  that  the  NAFTA 
would  have  the  result  of  their  remaining,  in  many  cases,  in  the 
United  States,  and  not  moving  to  Mexico. 

Senator  Lieberman.  Let  me  ask  you  a  follow-up  or  what-if  ques- 
tion. What  if  there  is  a  persistent  failure  of  Mexico  to  enforce  its 
environmental  laws  and  a  particular  United  States  company  locat- 
ed in  this  country  is  injured  as  a  result  of  that,  should  we  have  the 
power  to  do  something  about  that? 

Mr.  Cohen.  There  should  be  power  to  do  something  about  that, 
but  let  me  try  to  be  specific  on  how  that  could  be  handled. 

We  believe  in  sunshine  as  being  the  best  disinfectant.  Along 
those  lines,  the  reports  that  would  be  released  by  the  NACE  would 
go  far  to  identifying  what  the  problem  is.  It  would  unleash  forces, 
just  as  they  have  been  unleashed  on  the  United  States  and  Mexico 
as  well,  for  remedy  of  the  problem.  There  are  always  other  alterna- 
tives. We  could  also  use  government-to-government  consultation. 
There  are  ways  of  getting  the  change  that  needs  to  be  made. 

I  think  use  of  a  trade  sanction,  in  particular,  is  a  safer  decree.  It 
would  be  almost  possible  to  try  to  attribute  that  which  is  an  advan- 
tage to  the  company  in  Mexico  that  can  be  based  on  some  kind  of 
environmental  matter,  trying  to  determine  how  much  of  their  ad- 
vantage can  be  traced  to  the  environment.  We  think  trying,  as  Mr. 
Lave  has  suggested,  to  use  the  commission,  the  NACE,  as  a  way  of 
getting  these  issues  on  the  table,  getting  public  participation  in 
Mexico,  would  have  the  result  that  you  and  all  of  us  want  to  see. 

Senator  Lieberman.  Mr.  Berkey,  let  me  ask  you  to  speak  a  bit 
from  your  perspective  knowledge  of  the  situation  in  Mexico.  We've 
talked  again  about  the  relatively  lower  level  of  environmental  en- 
forcement and  yet  coming  up.  Is  this  a  matter  of  lack  of  will  or  is  it 
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lack  of  commitment  of  public  resources  or  availability  of  resources 
to  enforcement? 

Mr.  Berkey.  Senator,  it's  really  all  of  the  above  because  it  has 
only  been  relatively  recently  that  significant  funding  has  become 
available  to  train  inspectors  to  bring  people  into  the  government 
for  the  purpose  of  writing  standards  or  norms.  I  estimated  that  on 
a  comparative  basis,  Mexico  is  at  least  25  to  30  years  behind  the 
United  States  in  its  total  environmental  development  process.  If 
you  think  about  what  the  situation  was  here  in  the  1960's,  late 
1950's,  maybe,  you  get  some  sense  of  what  Mexico  is  going  through. 
There  are  very  few  universities  that  train  people  in  this  area. 
There  are  very  few  engineers  that  are  knowledgeable  about  envi- 
ronmental matters,  very  few  people  in  the  government  that  know 
about  these  things,  how  to  develop  and  enforce  regulations.  The  in- 
frastructure simply  doesn't  exist. 

I  don't  believe  it  is  a  matter  of  will  because  I  believe  the  Mexi- 
cans have  recognized  above  all  that  with  free  trade  and  with  privi- 
tization  comes  an  increase  in  the  standard  of  living  and  with  that, 
inevitably  comes  a  desire  for  environmental  quality.  That  will 
translate  into  money  for  these  kinds  of  things  that  will  lead  to  in- 
spection and  enforcement  actions. 

Mr.  Lave  indicated  that  the  goals  might  be  a  way  to  go  at  this 
thing.  What  we  have  to  recognize  is  that  the  database  of  the  com- 
panies that  exist  in  Mexico  is  lacking,  where  they  are,  what  they 
emit,  what  they  have  the  potential  to  emit,  what  track  they  are  on. 
The  absence  of  information  is  so  profound  at  this  point  in  time  that 
to  do  something  like  that  I  think  would  be  a  little  bit  premature 
for  that  country.  In  fact,  we  haven't  even  done  it  for  the  United 
States  across  the  board. 

Senator  Lieberman.  Right. 

Mr.  Cohen  Senator  Lieberman,  may  I  just  respond  further  to 
your  question  about  enforcement?  We  recently  became  aware  that 
citizens  in  Mexico  are  now  able  to  bring  charges  about  alleged  vio- 
lations to  the  Attorney  General  of  Mexico,  trying  to  get  the  en- 
forcement of  the  environmental  rules  and  standards  in  Mexico. 

Given  the  fact,  as  we  heard  in  the  hearing  earlier  today,  that 
they  have  a  different  legal  system  in  Mexico,  one  based  on  Napole- 
onic code,  one  would  think  that  might  be  a  particularly  apt  analog 
to  our  system  of  citizen  suits.  I  just  wanted  to  call  that  to  your  at- 
tention because  I  felt  that  was  particularly  important. 

Senator  Lieberman.  Mr.  Heckmann,  a  final  question  for  you. 

Your  testimony  really  makes  tangible  something  that  a  lot  of  us, 
going  up  to  the  Vice  President  and  the  President,  have  been  talk- 
ing about  which  is  the  genuine  economic  opportunity  for  American 
business  in  selling  environmental  pollution  control  technologies 
abroad,  that  this  is  a  great  opportunity  for  us  in  the  years  ahead. 
You're  realizing  it  which  is  important. 

There  is  kind  of  an  ironic  and  funny  twist,  I  suppose,  which  is 
the  more  we  push  the  Mexicans  in  this  NAFTA  process  to  raise  the 
level  of  their  environmental  enforcement,  the  more  we  may  create 
a  market  there  for  American  goods  that  are  responsive  to  that 
problem. 

Let  me  ask  you  this  question.  Is  there  anything  particular  that 
should  be  done  as  part  of  the  NAFTA  process  to  make  it  more 
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likely  that  as  environmental  enforcement  rises  in  Mexico,  that 
they  will  be  purchasing  American  equipment  technologies  to  make 
that  happen  or  is  there  an  inevitability  to  it? 

Mr.  Heckmann.  Senator,  there  is  an  inevitability  to  it,  but  as  a 
businessman  who  believes  the  smaller  amount  of  government,  the 
better,  if  there  were  one  additional  provision,  Mexico,  m  our  view, 
will  have  to  go  to  concession.  They  are  not  going  to  have  any 
choice.  In  Mexico,  they  don't  privatize;  it's  against  the  law  in 
Mexico  to  privatize.  What  they  do  is  concession  which  means  at  the 
end  of  the  concession,  the  equipment  reverts  to  the  Mexican  gov- 
ernment. 
Senator  Lieberman.  So  give  us  an  example  of  that. 
Mr.  Heckmann.  An  example  is  that  we  will  go  to  Mexico  City 
and  we  will  build  a  municipal  wastewater  treatment  plant,  a 
sewage  treatment  plant.  We  will  install  our  equipment,  we  will  op- 
erate the  plant,  provide  the  spare  parts  for  10  years. 

Senator  Lieberman.  You'll  be  paid  for  construction  as  well  as  op- 
erating? 

Mr.  Heckmann.  And  we'll  be  paid  a  take  or  pay.  We  \yill  be  paid 
so  many  pesos  per  cubic  liter  of  wastewater  treated,  with  a  mini- 
mum so  that  you  can  pay  for  the  installation  of  the  equipment. 
Typically,  it  will  amortize  out  over  7  years  and  then  at  the  10th 
year  or  the  12th  year,  the  title  will  be  given  to  the  Mexican  govern- 
ment and  they  will  then  own  and  operate  it  from  that  point  on,  or 
they  will  own  it  and  decide  to  continue  to  have  us  operate  it. 

They  do  not  have  the  money  to  build  the  infrastructure  in  that 
country  at  this  point  and  they  are  not  going  to  have  it  for  the  next 
10  years.  So  what's  going  to  happen  is  the  win-win  here  is  their  en- 
vironment gets  cleaned  up,  our  companies  in  the  United  States  get 
the  business  to  do  it,  and  our  money  goes  into  Mexico  to  help  im- 
prove their  infrastructure.  The  one  help  would  be  some  mechanism 
like  OPIC,  the  Overseas  Private  Investment  Corporation,  that  can 
protect  American  companies  against  peso-dollar  devaluation.  That's 
the  big  fear  here,  the  risk  we  take  now. 

One  of  the  advantages  of  NAFTA  that  we  won't  have  without 
NAFTA  is  that  NAFTA  probably  will  make  the  Mexican  govern- 
ment far  more  sensitive  to  currency  swings  because  any  large  cur- 
rency swings  would  kill  off  the  American  investment.  So  NAFTA 
probably  will  make  them  much  more  sensitive  to  currency  swings. 
They've  now  got  their  inflation  down  to  single  digits.  Their  stock 
market  seems  to  be  steadying  and  so  with  NAFTA,  they  will  be  far 
more  sensitive  to  those  currency  swings. 

If  we  could  have  some  kind  of  ability,  some  kind  of  way  to  ensure 
this  peso-dollar  relationship,  there  will  be  a  flood  of  American 
equipment  being  installed  in  Mexico  because  virtually  every  city  in 
Mexico  is  hopelessly  out  of  compliance  with  their  own  sewage 
treatment  requirements.  They  need  investment  and  infrastructure. 
We're  happy  to  make  it. 

Senator  Lieberman.  Would  it  be  satisfactory  with  we  limited  the 
OPIC  coverage  to  a  concession  type  agreement?  In  other  words, 
there  would  be  the  concern  here  that  we  may  be  creating  another 
motivating  factor  for  American  companies  to  move? 

Mr.  Heckmann.  If  the  bottom  line  here  is  increasing  the  quality 
of  life  and  the  economy  in  Mexico,  then  every  one  of  these  conces- 


59 

sions  will  have  the  desired  effect  because  it  will  not  only  increase 
employment  in  the  United  States,  it  will  clean  up  the  environment 
in  Mexico  and  therefore,  release  their  economy  to  grow. 

Senator  Lieberman.  And  also  create,  as  I  think  you  said  earlier, 
because  we've  put  in  place  an  American-made  infrastructure,  it 
will  presumably  create  an  ongoing  market  for  American  replace- 
ment parts? 

Mr.  Heckmann.  Twenty-five  percent  of  our  revenue  is  spare 
parts  right  now  and  spare  parts  is  another  major  issue.  It's  an  on- 
going issue  and  the  environment  is  the  perfect  issue  in  defense  of 
it.  There  is  no  other  industry  in  this  country  so  well  equipped  to  go 
to  Mexico  and  help  than  the  environmental  industry.  All  of  the 
major  environmental  technologies  in  the  world  reside  in  the  United 
States. 

Senator  Lieberman.  Let's  end  on  that  optimistic  note.  The  panel 
has  been  very  helpful;  the  hearing  has  been  helpful  and  education- 
al for  all  of  us.  I'd  end  where  I  started  which  is  the  agreement  is 
certainly  in  the  interest  of  America  and  we  want  to  do  it  the  right 
way.  Thank  you  for  contributing  to  that. 

We're  going  to  leave  the  record  open  for  two  weeks  if  any  of  you 
want  to  add  any  testimony  to  it.  I  thank  you  for  taking  the  time  to 
be  here  and  for  your  excellent  testimony. 

The  hearing  is  adjourned. 

[Whereupon,  at  12:34  p.m.,  the  committee  was  adjourned,  to  re- 
convene at  the  call  of  the  Chair.] 

[Statements  and  responses  to  additional  questions  follows:] 

TESTIMONY  OF  AMBASSADOR  MICKEY  KANTOR,  UNITED  STATES  TRADE 
REPRESENTATIVE 

Mr.  Chairman,  I  welcome  the  opportunity  to  appear  before  the  Committee  on  En- 
vironment and  Public  Works  today  to  discuss  the  North  American  Free  Trade 
Agreement  (NAFTA)  and  President  Clinton's  plan  to  strengthen  the  NAFTA 
through  supplemental  Eigreements  on  import  surges,  worker  standards,  and,  of  par- 
ticular interest  to  the  Committee  today,  the  environment. 

In  his  speech  at  the  American  University  on  February  26,  President  Clinton  laid 
out  his  vision  of  economic  growth  in  America  based  on  expanded  trade  and  market 
opening:  competing  in,  not  retreating  from,  the  global  economy.  This  Administra- 
tion's economic  strategy  begins  at  home  with  the  adoption  of  the  President  s  eco- 
nomic plan,  reform  of  the  health  care  system,  welfare  reform,  a  civilian  technology 
initiative,  a  program  of  national  service,  and  intensified  commitment  to  education 
and  job  training.  But  it  goes  on  to  include  NAFTA,  strengthened  by  the  supplemen- 
tal agreements,  a  completed  Uruguay  Round,  and  far  more  balanced  trading  rela- 
tionships with  Japan  smd  China. 

Several  basic  ideas  guide  our  efforts  to  complete  and  strengthen  the  NAFTA: 

First  of  all,  we  have  made  it  clear  that  this  administration  will  not  come  to  the 
Congress  for  approval  of  the  NAFTA  without  supplemental  agreements  that  have 
real  teeth,  meaningftilly  advance  their  objectives,  are  concrete,  and  contain  serious 
commitments. 

Second,  despite  the  advances  of  the  current  agreement  in  linking  nations  of  differ- 
ent stages  of  economic  development,  it  is  not  yet  enough.  These  supplemental  agree- 
ments must  break  new  ground  in  finding  ways  to  raise  worker  standards  and  envi- 
ronmental protection.  In  these  areas,  we  are  committed  to  a  NAFTA  which  harmo- 
nizes upward,  not  downward. 

Third,  we  seek  to  raise  prosperity  throughout  North  America— while  improving 
working  standards,  social  conditions,  and  environmental  quality. 

During  the  campaign.  President  Clinton  concluded  that  while  NAFTA  carried 
with  it  the  potential  for  real  benefit  to  the  United  States,  that  potential  could  be 
fully  realized  only  through  significant  additional  steps  to  enhance  environmental 
quality  and  worker  safety  and  standards  throughout  North  America. 
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On  March  17,  our  negotiators,  led  by  Ambassador  Yerxa,  begin  the  process  of  ne- 
gotiating the  supplemental  agreements  to  which  the  President  is  committed.  We 
will  not  reopen  the  NAFTA,  and  we  hope  to  see  it  enter  into  effect,  as  envisioned  in 
the  agreement,  on  January  1,  1994.  However,  in  these  supplemental  agreements,  we 
are  dealing  with  issues,  and  fashioning  provisions,  that  have  never  been  associated 
with  a  trade  agreement.  We  will  not  sacrifice  substance  for  speed,  we  will  not  ask 
you  to  vote  on  NAFTA  until  the  supplemental  agreements  are  completed  and  you 
can  judge  how  they  strengthen  the  NAFTA. 

Having  travelled  the  country  during  the  1992  campaign,  and  having  talked  to 
many  members  of  Congress  during  the  past  two  months,  I  think  that  I  understand 
the  concerns  that  many  have  expressed  about  NAFTA.  Assuming  that  we  are  suc- 
cessful in  negotiating  effective  supplemental  agreements,  it  will  be  the  obligation  of 
this  administration  to  deal  frankly  and  forthrightly  with  those  concerns,  and  to  con- 
vince Congress  and  the  public  that  NAFTA  is  in  our  national  interest.  But  we  need 
to  be  realistic  about  the  standard  by  which  NAFTA  must  be  judged. 

For  those  who  would  emphasize  the  imperfections  of  the  NAFTA  and  supplemen- 
tal agreements,  the  test  must  be  whether,  on  balance,  we  will  be  better  off  with 
NAFTA  and  meaningful  supplemental  agreements  than  we  would  be  without  it.  In 
other  words,  will  this  economy  be  stronger,  will  workers  be  better  off,  and  will  the 
environment  be  better  protected  with  or  without  the  NAFTA  and  the  supplemental 
agreements? 

Let  me  turn  now  to  the  environmental  issues  before  us. 

As  president  Clinton  said  in  his  October  4  speech  in  North  Carolina,  much  re- 
mains to  be  done: 

1.  A  North  American  Environmental  Commission.  President  Clinton  is  committed 
to  the  creation  of  a  three-nation  commission  on  the  environment.  This  is  one  of  the 
most  challenging  assignments  facing  us  in  the  negotiations,  but  I  believe  that  we 
can  create  a  commission  that  contributes  to  enhanced  environmental  quality  in 
North  America. 

We  envision  the  commission  as  a  forum  for  reviewing  and  analyzing  environmen- 
tal issues  on  this  continent.  It  would  have  access  to  independent  experts  and  the 
authority  to  review  complaints.  It  would  be  able  to  request  information  from  envi- 
ronmental enforcement  agencies  in  the  three  countries,  and  pursue  effective  follow- 
up  actions  to  ensure  compliance.  The  commissions  could  review  and  report  publicly 
on  the  environmental  protection  activities  of  the  three  governments,  including  the 
progress  made  in  implementing  NAFTA's  environmental  provisions. 

Our  goal  for  the  commission  is  the  strongest  possible  improvement  in  environ- 
mental quality  throughout  North  America.  At  the  same  time,  we  have  to  bear  in 
mind  that  the  powers  granted  to  the  commission  will  apply  to  us  as  well  as  to  our 
neighbors.  The  challenge  is  to  create  bodies  which  respect  national  sovereignty 
while  accomplishing  things  that  none  of  the  nations  in  North  America  can  do  alone. 
From  my  consultations  with  this  committee  and  others  in  Congress,  I  am  acutely 
conscious  of  the  depth  of  your  concern  that  this  commission  have  the  requisite  au- 
thority to  make  a  real  difference,  and  I  expect  the  supplemental  agreements  will  be 
judged  accordingly. 

Let  me  say  that  in  the  last  few  days,  as  I've  consulted  with  you,  Mr.  Chairman, 
and  with  others  on  the  Hill,  I  have  received  some  excellent  advice  and  guidance. 
You  were  one  of  the  first,  in  your  January  29  speech,  to  recognize  some  of  the  im- 
portant roles  that  a  commission  can  play,  such  as  a  technological  clearinghouse. 
You  were  grappling  early  on  with  the  kind  of  problems  we'll  be  facing  in  these  ne- 
gotiations. 

Our  environmental  non-governmental  organizations  are  also  another  source  of  in- 
spiration. Just  to  name  a  few,  on  Friday  I  met  with  representatives  of  the  Environ- 
mental Defense  Fund.  Along  with  the  Natural  Resources  Defense  Council,  they  pre- 
sented some  excellent  recommendations  for  crafting  an  environmental  commission. 
I  have  also  received  significant  contributions  from  the  National  Wildlife  Federation 
and  the  Sierra  Club. 

This  process  must  result  in  decisions  that  have  real  teeth  and  meaningful  results. 

2.  Border  Cleanup.  The  NAFTA  process  has  produced  an  intense  focus  on  the 
^.epth  of  the  problem  and  an  unprecedented  degree  of  cooperation  in  attacking  it.  As 
President  Salinas  told  President  Clinton  when  they  met  in  January,  Mexico  has 
dedicated  $450  million  over  three  years  to  invest  in  environmental  projects  in  Mexi- 
can border  cities.  The  joint  U.S.-Mexico  Border  Plan,  which  was  formulated  in  the 
period  leading  up  to  the  NAFTA  negotiations,  set  up  a  number  of  working  groups 
and  projects — including  cooperation  on  enforcement — to  deal  with  border  problems. 
Plainly,  this  must  be  a  sustained  effort.  USTR  and  the  other  agencies  are  studying 
the  various  options  for  funding  critical  border  activities. 
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3.  Stronger  enforcement  of  national  laws.  Mexico  has  solid  legislation  on  its  books. 
Mexico's  environmental  laws,  regulations  and  standards  are  in  many  respects  simi- 
lar to  those  in  the  United  States.  Its  comprehensive  General  Ecology  law  embodies 
principles  similar  to  ours,  and  the  regulations  and  technical  standards  implement- 
ing this  law  take  an  approach  comparable  to  ours. 

The  issue,  of  course,  is  enforcement  of  the  laws,  to  make  the  protections  on  the 
books  a  reality  for  those  who  live  and  work  and  do  business  in  Mexico.  I  believe  that 
we  might  use  the  negotiations  on  these  supplemental  agreements  to  discuss  with  the 
Mexican  government  ways  to  strengthen  the  enforcement  of  their  laws.  These  ini- 
tiatives might  include  changes  in  the  administrative  and  judicial  processes  to  in- 
crease access  of  citizens  and  non-governmental  organizations. 

In  thinking  about  ways  to  improve  enforcement,  it  is  noteworthy  that  all  NAFTA 
parties  committed,  in  Articles  1714-16  of  the  NAFTA,  to  a  significant  set  of  princi- 
ples and  administrative  and  judicial  procedures  for  the  domestic  enforcement  of  in- 
tellectual property  rights.  We  will  review  these  provisions  to  assess  their  applicabil- 
ity for  environmental  issues.  Procedures  like  these  to  promote  due  process,  judicial 
review,  and  citizen  access  to  judicial  and  administrative  bodies  can  contribute  to  im- 
proved enforcement  of  the  law,  as  well  as  increased  public  confidence  in  the  law. 

While  it  is  natural  for  us  to  focus  on  the  role  and  responsibilities  of  government, 
the  private  sector  also  has  a  significant  role  to  play.  NAFTA  explicitly  provides  that 
none  of  the  parties  to  the  agreement  should  relax  environmental  standards  in  order 
to  attract  investment.  While  it  is  the  responsibility  of  governments  to  enforce  the 
law  to  ensure  that  environmental  standards  be  maintained,  it  is  also  the  responsibil- 
ity of  companies  doing  business  in  Mexico  to  plan  for,  and  adhere  to,  the  environ- 
mental standards  on  the  books. 

Let  me  summarize  why  the  President  believes  that  NAFTA,  if  strengthened 
through  these  supplemental  agreements,  can  help  promote  economic  growth  in  the 
United  States. 

In  this  global  economy,  where  capital  and  production  are  mobile,  we  face  the  chal- 
lenge of  creating  high-wage  and  highskill  jobs  here  in  the  United  States.  We  have 
already  begun  to  see  the  benefits  that  the  United  States  can  gain  as  Mexico  opens 
its  markets.  Our  merchandise  exports  have  grown  from  about  $14.6  billion  in  1987 
to  $40.6  billion  in  1992.  This  export  growth  has  reversed  what  was  a  $6  billion  trade 
deficit  in  1987  and  turned  it  into  a  trade  surplus  of  nearly  $6  billion  last  year.  These 
increased  exports  have  come  from  every  region  in  the  United  States.  Mexico  is  one 
of  the  top  ten  overseas  markets  for  38  states,  and  20  states  each  shipped  roughly 
$250  million  or  more  to  Mexico  in  1991. 

Mexico  is  our  fastest  growing  major  export  market,  our  second-largest  market  for 
manufactured  goods,  and  our  thirdlargest  market  for  agricultural  products.  Seventy 
percent  of  Mexico's  imports  come  from  the  U.S.,  and  Mexicans  already  consume 
more  U.S.  goods  per  person  than  either  the  Europeans  or  the  Japanese.  The  NAFTA 
will  open  still  greater  opportunities  for  U.S.  exporters  by  eliminating  Mexican  tar- 
iffs (which  average  two  and  one-half  times  as  high  as  U.S.  duties),  knocking  down 
other  forms  of  Mexican  trade  restrictions,  and  eliminating  discrimination  against 
U.S.  providers  of  goods  and  services. 

Today,  more  than  600,000  Americans  owe  their  jobs  to  our  exports  to  Mexico.  This 
number  is  estimated  to  increase  to  more  than  1  million  by  1995  with  NAFTA.  We 
know  that  U.S.  workers  in  export-related  jobs  earn  17  more  per  hour  than  the  aver- 
age American  wage.  This  agreement  will  be  of  particular  benefit  to  small  and 
medium-sized  companies  that  are  experiencing  the  fastest  export  growth.  Unlike  big 
companies,  small  and  midsized  firms  do  not  have  the  resources  to  locate  around 
high  trade  barriers.  With  trade  barriers  removed,  U.S.  firms  will  not  have  to  move 
to  Mexico  to  sell  to  Mexico. 

RESPONSES  FROM  AMBASSADOR  KANTOR  TO  ADDITIONAL  QUESTIONS 

SENATOR  LAUTENBERG 

QUESTION:  I  know  that  one  of  the  issues  being  addressed  in  the  harmonization 
process  is  truck  size  and  weights.  You  may  be  aware  that  this  committee,  in  putting 
together  the  ISTEA  legislation  in  1991,  included  my  provision  freezing  the  use  of 
longer  combination  vehicles.  A  number  of  us  have  just  sent  a  letter  to  you  and  to 
Secretary  Pena  urging  you  to  resist  any  attempts  to  allow  expanded  use  of  longer 
combination  vehicles  (LCV's)  through  the  NAFTA  process.  We  oppose  any  expanded 
use  of  LCV's  for  safety  reasons,  and  because  of  the  wear  and  tear  that  they  impose 
on  out  highways  and  bridges.  The  LCV  freeze  was  voted  on  by  Congress,  and  signed 
into  law  by  president  Bush. 


66-242  -  93 


62 

•  Can  I  have  your  commitment  that  you  won't  go  along  with  any  relaxation  of  our 

truck  size  and  weight  restrictions? 

•  Is  it  true  that  the  harmonization  process  does  not  require  that  we  come  to  final 

agreement  on  issues?  That  is,  if  Canada  and  Mexico  refuse  to  lower  their  truck 
weights,  we  can  insist  on  retaining  ours  as  well,  correct? 

ANSWER:  The  NAFTA  does  not  require  any  change  in  U.S.  vehicle  size  and 
weight  limits.  The  NAFTA  creates  a  process  by  which  the  three  countries  can  try  to 
reach  greater  compatibility  of  transf)ortation  standards  among  the  three  countries, 
but  that  does  not  require  us  to  agree  to  any  change  in  our  standards.  Further,  if  the 
Administration  believed  that  changes  were  desirable,  whether  because  of  discussions 
under  the  NAFTA  or  for  any  other  reason,  we  would  consult  fully  with  Congress 
and  domestic  interests,  and  we  would  have  to  obtain  Congressional  approval  of  legis- 
lation to  change  U.S.  laws.  No  "harmonization"  process  can  ever  force  us  to  agree  to 
standards  we  find  unacceptable,  nor  could  Congress  be  bound  by  any  result  it  found 
unacceptable.  Congress  would  need  to  pass  specific  legislation  to  effect  a  change. 

SENATOR  LEIBERMAN 

QUESTION  1:  In  your  testimony,  you  stated  that  state  environmental  standards 
that  are  stricter  than  those  required  by  United  States  law  or  by  international  provi- 
sions are  protected  under  NAPTA.  It  would  be  helpful  if  you  would  provide  the  fol- 
lowing additional  information: 

(a)  The  provisions  of  NAFTA  that  support  the  conclusion  that  NAFTA  preserves 

more  stringent  state  standards. 

(b)  Any  provisions  of  NAFTA  that  arguably  support  a  contrary  conclusion,  and  the 

basis  for  reconciling  these  conflicting  provisions. 

(c)  The  steps  that  the  United  States  will  take  to  ensure  that  your  view  of  these  pro- 

visions is  shared  by  the  other  parties  to  NAFTA. 

ANSWER  1:  From  the  beginning  of  the  NAFTA  negotiations,  a  fundamental  ob- 
jective of  U.S.  policy  was  to  ensure  that  the  NAFTA  did  not  result  in  lowering  U.S. 
health  and  environmental  protection  standards,  including  state  and  local  standards. 
From  my  own  review  of  the  text,  I  am  satisfied  that  the  Agreement  secured  that 
objective.  Let  me  respond  specifically  to  the  several  parts  of  your  question. 

(a)  The  NAFTA  is  drafted  as  a  set  of  rules  that  wiU  apply  to  measures  adopted  or 
applied  by  each  NAFTA  "Party."  Some  groups  and  individuals  who  are  unfamiliar 
with  the  way  international  Eigreements  work,  have  read  the  use  of  the  term 
("Party")  to  imply  that  a  government  ('Party")  can  only  have  one  set  of  rules. 
Hence,  they  fear  that  when  the  agreement  goes  into  effect  the  United  States  will  be 
able  to  use  only  one  set  of  standards,  those  maintained  by  the  "Party,"  i.e.,  the  fed- 
eral government. 

There  is  no  basis  for  this  view.  The  term  "Party"  (which  appears  in  numerous 
U.S.  trade  and  other  international  agreements,  including  the  U.S.  -  Canada  Free- 
Trade  Agreement)  is  simply  the  traditional,  shorthand  way  of  saying  "member  gov- 
ernment." It  does  not  mean  that  the  country  in  question  absmdons  its  right  to  main- 
tain separate  and  distinct  federal  and  state  laws. 

Indeed,  our  two  NAFTA  partners — Mexico  and  Canada — ^both  have  federal  forms 
of  government.  I  am  sure  they  would  be  as  adamant  as  we  are  that  the  NAFTA  does 
not  in  any  way  force  the  three  governments  to  abandon  their  Constitutionally  man- 
dated federal  systems  of  government. 

The  agreement  does  apply  to  state  laws  and  regulations  in  most  respects.  But  it 
does  so  not  by  mandating  compliance  with  federal  law  but  by  requiring  that  state 
measures  comply  with  the  rules  set  out  in  the  agreement.  Just  as  the  federal  govern- 
ment will  be  free  to  maintain  or  change  its  laws,  subject  to  NAFTA  rules,  so  will 
state  and  local  governments. 

The  NAFTA  is  drafted  as  a  set  of  prohibitions.  Unless  the  NAFTA  prohibits  a 
certain  type  of  measure  or  practice,  a  NAFTA  country  is  free  to  maintain  or  impose 
it.  Since  nothing  in  the  NAFTA  precludes  states  from  msdntaining  or  adopting 
standards  that  are  higher  than  federal  rules,  they  will  continue  to  have  the  right  to 
do  so.  There  was  no  need  to  make  this  right  explicit  in  the  text  since  the  NAFTA 
does  not  put  it  in  question. 

If  you  want  to  look  at  a  provision  in  the  text  that  demonstrates  that  this  is  the 
case,  I  invite  you  to  examine  Article  904(2),  which  talks  in  terms  of  each  Party's 
right  to  set  the  levels  of  health,  safety,  or  environmental  protection  that  it  sees  fit. 
The  NAFTA  negotiators  specifically  used  the  plural  "levels"  here  and  in  the  equiva- 
lent provision  of  Chapter  Seven  in  order  to  account  for  the  fact  that  each  country 
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may  have  a  multiplicity  of  levels  due  to  differences  among  the  states  and  between 
the  states  and  federal  government. 

(b)  Based  on  comments  and  position  papers  we  have  received  from  non-govern- 
mental organizations  on  this  subject,  it  is  clear  that  some  persons  believe  that  cer- 
tain NAFTA  provisions  leave  ambiguity  about  the  scope  of  a  state's  right  to  enact 
more  stringent  environmental  or  health  protection  requirements.  Your  question 
suggests  a  need  to  "reconcile"  these  provisions  with  my  conclusion  that  stricter 
state  standards  are  protected. 

In  fact,  there  are  no  NAPTA  provisions  that  create  any  contradiction  that  needs 
to  be  reconciled.  Some  people  believe  that  Article  105  puts  state  measures  in  jeop- 
ardy. As  a  lawyer,  I  just  don't  see  how  they  reach  that  belief 

Article  105  requires  each  country  to  take  "all  necessary  measures"  to  ensure  that 
state  and  provincial  governments  observe  those  provisions  of  the  agreement  that 
apply  to  them.  'This  language  is  drawn  directly  from  the  U.S.-Canada  Free-Trade 
Agreement  ("CFTA"),  which  has  been  in  effect  since  1989.  It  simply  reflects  an  un- 
derstanding among  the  three  countries  that  they  intend  to  apply  the  agreement 
equally  at  the  federal  and  state  level,  with  exceptions  to  that  general  rule  in  certain 
areas.  This  language  is  not  meant  to  suggest — and  has  not  been  interpreted  under 
the  CFTA  to  mean — that  state  or  provincial  regulation  must  conform  with  federal 
standards. 

(c)  In  my  opinion,  the  language  of  the  text  is  about  as  clear  as  we  can  make  it  on 
the  matter  of  state  standards.  I  am  therefore  somewhat  at  a  loss  about  what  else  we 
should  do  to  ensure  that  our  view  is  shared  by  our  NAFTA  partners;  the  fact  that 
we  negotiated  on  the  basis  of  a  common  understanding  with  them  on  this  very 
issue,  that  Mexico  and  Canada  both  have  federal  systems  of  government,  and  that 
there  is  absolutely  no  basis  in  the  text  for  concluding  otherwise  is  the  strongest  as- 
surance that  we  can  have. 

QUESTION  2:  You  testified  that  you  were  uncertain  what  role  states  would  play 
in  proceedings  under  NAFTA  when  stricter  state  environmental  standards  are  chal- 
lenged, but  that  you  would  find  out  and  provide  a  response  for  the  record.  Could  you 
please  also  explain  the  following: 

(a)  How,  when,  and  by  whom  will  a  state  be  notified  if  one  of  its  environmental  laws 

is  challenged  under  NAFTA? 

(b)  What  forum  and  procedures  will  be  utilized  in  hearing  such  challenges? 

(c)  Will  the  proceedings  be  public? 

(d)  In  what  way  will  a  state  be  allowed  to  defend  its  laws  under  NAFTA? 

ANSWER  2.  I  should  first  note  that  your  questions  appear  to  be  based  on  the 
premise  that  NAFTA  can  be  used  to  challenge  state  environmental  laws  on  the 
ground  that  they  are  "stricter"  than  existing  federal  megisures.  As  I  pointed  out 
above,  this  assumption  is  incorrect.  There  is  no  such  requirement  in  the  NAFTA. 

(a)  It  has  long  been  USTR  practice  to  notify  state  governments  directly  and 
promptly  upon  learning  that  another  government  intends  to  challenge  a  state  meas- 
ure, including  an  environmental  law,  under  the  dispute  settlement  procedures  of 
our  international  trade  agreements.  I  intend  this  practice  to  continue  under  the 
NAFTA. 

(b)  NAFTA  dispute  settlement  procedures  are  the  avenue  for  formal  government 
challenges  against  a  state  measure.  Those  procedures  are  detailed  in  Chapter  20  of 
the  NAFTA.  These  include  consultations  between  the  countries  involved,  recourse  to 
the  good  offices  of  the  NAFTA  Trade  Commission  and,  if  no  settlement  can  be 
reached,  referral  of  the  matter  to  non-binding  arbitration. 

In  addition,  there  are  a  number  of  other  procedures  available  to  try  to  resolve 
disputes  over  either  state  or  federal  measures.  For  example,  the  NAFTA  establishes 
trilateral  committees  to  facilitate  consultations  and  avoid  or  settle  disputes  regard- 
ing standards.  In  the  case  of  agricultural  and  food  safety  standards,  the  countries 
concerned  may  also  have  recourse  to  the  good  offices  of  relevant  international  orga- 
nizations for  purposes  of  resolving  their  differences. 

(c)  Under  the  NAFTA,  arbitration  panel  proceeding  are  not  open  to  the  public  as 
such,  but  state  government  representatives  may  participate.  In  fact,  it  has  been 
normal  practice  under  the  CFTA  and  the  GATT  for  state  government  personnel  to 
participate  in  panel  proceedings  regarding  state  measures.  That  practice  will  contin- 
ue under  the  NAFTA.  TheNAFTA  proceedings  are  kept  closed  to  the  public  at  large 
in  order  to  avoid  subjecting  panelists — who  are  private  citizens  rather  than  full-time 
judges  and  who  are  drawn  from  the  countries  involved  in  the  dispute— from  politi- 
cal pressures  in  their  home  countries. 

I  should  point  out  that  other  than  the  oral  hearings,  the  dispute  settlement  proc- 
ess will  be  fully  public.  For  example,  it  is  already  USTR  practice  to  give  public 
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notice  of  pending  trade  disputes  involving  environmental  or  health  issues,  invite 
comments  from  the  public,  provide  briefings  and  solicit  advice  on  its  written  submis- 
sions from  interested  non-governmental  groups,  and  make  its  submissions  to  GATT 
and  CFTA  dispute  settlement  panels  available  to  the  public. 

(d)  As  it  is  the  case  under  existing  international  trade  agreements,  USTR  will 
work  closely  with  state  government  representatives  at  all  stages  of  a  dispute  settle- 
ment proceeding  in  preparing  the  defense  of  any  state  measure  challenged  under 
the  NAFTA.  For  example,  in  the  recent  dispute  with  Canada  under  the  United 
states-Canada  Free-Trade  Agreement  regarding  Puerto  Rican  regulations  on  milk, 
Puerto  Rican  officials  provided  the  information  needed  for  the  U.S.  defense,  helped 
prepare  and  review  our  arguments  and  participated  in  the  panel  proceeding  as  part 
of  the  U.S.  delegation.  Furthermore,  any  resolution  of  a  dispute  that  might  involve 
a  change  in  state  law  or  regulation  would  require  a  particularly  close  degree  of  co- 
operation and  consultation  between  the  federal  government  and  state  government 
concerned. 

SENATOR  BOXER 

QUESTION  1:  As  you  have  acknowledged,  while  Mexico  has  adequate  environ- 
mental laws  on  the  books,  enforcement  has  often  been  lacking.  This  lack  of  enforce- 
ment has  created  what  can  only  be  called  an  environmental  disaster  in  the  U.S.- 
Mexico border  region.  It  has  been  widely  reported  that  unregulated  free-trade  in  the 
Maguiladora  Zone  along  the  border  has  produced  a  plethora  of  environmental  hor- 
rors, including  the  highest  rate  of  anencephaly  (a  fatal  defect  in  which  babies  are 
born  without  brains)  in  the  U.S.  Cleanup  costs  in  the  border  region  are  now  estimat- 
ed to  be  between  $5  and  $10  billion  dollars. 

While  some  progress  has  recently  been  made  by  the  Mexican  government,  we 
need  to  ensure  that  such  progress  continues.  I  do  not  believe  that  the  exchange  of 
information  about  pollution  will  be  enough  by  itself  to  deter  cross-boundary  pollu- 
tion as  has  been  suggested.  Do  you  favor  an  agreement  that  ensures  that  trade  sanc- 
tions are  imposed  for  ongoing  unresolved  violations  of  environmental  law? 

What  source  of  funding  do  you  propose  to  pay  for  the  border  region  cleanup? 

ANSWER  1:  As  the  president  stated,  a  top  priority  of  this  Administration  is  to 
find  adequate  resources  for  the  border  area  to  fund  environmental  cleanup  and  nec- 
essary infrastructure  development  to  handle  increased  traffic  and  investment.  The 
Administration  is  undertaking  a  review  to  determine  the  amounts  needed  to  address 
these  problems  and  the  options  and  proposals  to  generate  funds. 

The  Administration  is  also  reviewing  the  range  of  cooperative  activities  which  we 
have  with  Mexico  along  the  border.  We  are  committed  to  making  these  programs 
successful  in  addressing  pollution  prevention  and  environmental  protection. 

In  addition,  we  are  committed,  as  an  indispensable  part  of  a  NAFTA  package,  to 
the  negotiation  of  a  trinational  supplemental  agreement  on  the  environment,  in- 
cluding strong  commitments  to  enforce  nationsd  environmental  protection  laws. 

QUESTION  2:  I  am  concerned  about  the  structure  and  authority  of  the  North 
American  Commission  on  the  Environment  (NACE).  I  believe  we  need  a  strong  com- 
mission with  expertise  and  authority  to  monitor  and  ensure  that  environmental  reg- 
ulations are  enforced  consistently  across  national  borders.  What  specifically  would 
you  propose  to  ensure  that  environmental  laws  are  enforced  consistently  in  the 
U.S.,  Canada  and  Mexico? 

ANSWER  2:  I  share  your  concern.  That  is  why  the  U.S.  proposal  for  a  commission 
on  the  protection  of  the  North  American  environment  contains  provision  for  a  com- 
mission composed  of  environmental  ministers,  assisted  both  by  a  secretariat  with 
technical  expertise  and  by  a  public  advisory  committee.  The  Commission  would 
have  the  authority  to  examine  submissions  from  the  public  about  non-enforcement 
of  national  laws.  While  we  will  respect  differences  in  national  enforcement  systems 
(and  protect  our  own  states'  prerogatives  in  this  regard),  we  think  that  a  strong 
commission  with  appropriate  powers  can  strengthen  national  enforcement. 

QUESTION  3:  Beaches  have  been  closed  in  San  Diego  on  and  off  for  over  10  years 
because  of  untreated  sewage  flows  from  Tijuana.  Through  a  joint  agreement  be- 
tween the  U.S.  and  Mexico,  treatment  plants  will  begin  operating  to  clean  up  the 
beaches.  While  I  support  these  agreements  that  will  result  in  a  cleaner  environ- 
ment, I  am  concerned  that  there  may  be  less  urgency  in  Mexico  to  clean  up  pollu- 
tion problems  along  the  border  once  NAFTA  is  approved,  particularly  if,  as  some 
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have  suggested,  Mexican  manufacturing  activity  shifts  away  from  the  border.  What 
guarantees  do  we  have  that  the  existing  problems  will  be  cleaned  up? 

ANSWER  3:  Our  proposed  supplemental  agreement  on  environmental  protect  ion 
would  create  a  program  to  oversee  national  enforcement  of  environmental  laws,  not 
just  at  the  border  but  throughout  North  America.  This  program  will  create  an  in- 
centive for  Mexico  to  improve  and  enhance  its  environmental  enforcement  efforts. 
Furthermore,  by  making  Mexico's  enforcement  record  subject  to  public  scrutiny,  the 
agreement  will  also  re-enforce  pressure  within  Mexico  to  improve  environmental 
practices  there,  including  at  the  border. 

Finally,  conclusion  of  the  NAFTA,  as  strengthened  by  the  supplemental  agree- 
ments, will  increase  the  incentive  for  cooperation  on  a  whole  range  of  issues,  includ- 
ing environmental  issues,  between  the  United  States  and  Mexico.  By  contrast,  rejec- 
tion of  the  MAMA  could  only  have  adverse  effects  on  these  and  other  essential  ele- 
ments of  bilateral  cooperation. 

QUESTION  4:  California  is  proud  of  its  record  of  strict  and  innovative  environ- 
mental regulation.  California's  auto  emissions,  pesticide,  toxic  and  natural  resource 
management  regulations  have  served  as  models  to  other  states  and  the  federal  gov- 
ernment. I  understand  that  in  order  to  pass  muster  under  NAFTA  environmental 
measures  must  be  "necessary  to  protect  human,  animal  or  plant  life  or  health."  Un- 
fortunately, this  same  provision  in  GATT  has  been  interpreted  to  mean  that  only 
environmental  regulations  that  are  the  least  restrictive  to  trade  will  be  deemed  ac- 
ceptable. What  can  be  done  to  ensure  that  NAFTA  does  not  limit  environmental 
standards  to  the  lowest  common  denominator  and  inhibit  the  development  of  more 
stringent  regulations  if  they  are  needed  to  protect  human  health  or  the  environ- 
ment? 

ANSWER  4:  I  am  fully  committed  to  maintaining  our  environmental  standards 
and  would  be  opposed  to  an  agreement  that  limits  environmental  standards  to  the 
lowest  common  denominator  or  inhibits  the  development  of  more  stringent  regula- 
tions if  they  are  needed  to  protect  human  health  or  the  environment.  The  NAFTA 
does  not  do  this.  Indeed,  the  NAFTA  is  specifically  drafted  to  ensure  the  ability  of 
each  country,  including  its  state  and  local  governments,  to  maintain  stringent  envi- 
ronmental standards. 

In  particular,  the  NAFTA  recognizes  the  right  of  each  country  to  enact  and  en- 
force laws  and  regulations  that  protect  human  health  and  the  environment.  Fur- 
thermore, the  agreement  specifically  provides  that  each  country  may  establish  those 
levels  of  safety  and  protection  of  human,  animal  and  plant  life  and  health,  of  the 
environment  and  of  consumers  that  the  it  considers  appropriate. 

Where  the  NAFTA  calls  on  the  three  countries  to  collaborate  on  health  and  envi- 
ronmental standards  it  deliberately  refers  to  joint  efforts  to  "enhance"  protection, 
not  lower  it.  In  addition,  the  agreement  states  clearly  that  any  efforts  to  make  envi- 
ronmental or  health  standards  compatible  among  the  three  countries  should  be  un- 
dertaken "without  reducing  the  level  of  safety  or  of  protection  of  human,  animal  or 
plant  life  and  health,  the  environment  and  consumers.  Furthermore,  the  NAFTA 
also  specifically  preserves  each  country's  right  to  apply  more  stringent  environmen- 
tal or  health  measures  than  those  provided  under  internationally-agreed  standards. 

In  short,  the  NAFTA  already  provides,  in  very  strong  terms,  the  assurances  you 
seek. 

Furthermore,  the  NAFTA  does  not  provide,  either  directly  or  indirectly,  that  envi- 
ronmental and  health  standards  must  be  formulated  in  the  least  trade-restrictive 
manner.  The  agreement  sets  out  rules  to  ensure  that  governments  cannot  create 
barriers  to  legitimate  trade  simply  by  calling  them  as  "health"  or  "environmental" 
initiatives.  But  those  rules  are  written  in  such  a  way  that  legitimate  state  and  fed- 
eral health,  environmental  and  safety  rules — no  matter  how  strict — are  fully  pro- 
tected. 

The  rules  that  the  NAFTA  uses  for  determining  whether  measures  are  really  de- 
signed to  meet  environmental  or  health  concerns  are  of  a  type  that  are  fully  com- 
patible with  existing  U.S.  state  and  federal  regulation.  For  example,  the  NAFTA  re- 
quires that  such  measures  have  at  least  some  scientific  basis  and  not  be  applied  if 
there  is  no  longer  a  scientific  justification  for  them.  This  is  simply  a  restatement  of 
sound  policy-making  in  the  health  and  environment  area  and  one  we  already  live 
with. 

U.S.  negotiators  were  well  aware  of  recent  interpretations  by  GATT  panels  of  the 
word  "necessary."  Those  panels  have  construed  this  term  in  deciding  whether  cer- 
tain kinds  of  measures  qualify  for  an  exception  to  GATT  rules  prohibiting  import 
prohibitions  and  discrimination  against  imports. 
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It  i*  imfxjrtant  to  note  that  the  "necessary"  test  does  not  create  an  obligation 
under  the  GATT  but  rather  states  the  limits  of  an  exception  to  basic  GATT  rules 
that  we  have  observed  for  45  years,  such  as  non-discrimination  against  foreign  prod- 
ucts. A*  I  noted  above,  the  rules  incorporated  in  the  NAFTA  that  apply  to  environ- 
mental and  health  standards  are  those  we  routinely  follow  as  a  matter  of  sound 
policy  in  the  United  States.  Thus,  we  are  not  likely  to  have  recourse  to  an  exception 
of  the  tyr>e  set  out  in  the  GATT,  and  incorporated  in  the  NAFTA,  to  justify  our 
state  and  federal  environmental  and  health  standards. 

Nevertheless,  I  would  like  to  correct  a  misunderstanding  reflected  in  your  letter. 
No  GATT  panel  has  gone  so  far  as  to  suggest  that  the  term  "necessary"  imposes  a 
"least  trade  restrictive"  requirement  in  order  to  qualify  for  a  GATT  exception, 
much  less  as  a  substantive  obligation.  Rather,  recent  GATT  panels  have  said  that  a 
government  can  claim  an  exception  only  where  there  is  no  reasonable  way  for  that 
country  to  achieve  its  health  or  safety  rules  in  a  manner  that  is  less  incompatible 
with  GATT  rules.  fPlease  note,  too,  that  GATT  panel  opinions  are  not  binding  either 
under  the  NAFTA  or  even  in  future  GATT  cases.) 

While  we  continue  to  argue  in  the  GATT  that  these  panel  interpretations  are  too 
restrictive,  the  test  suggested  by  these  panels  is  a  very  different,  and  considerably 
less  intrusive,  rule  than  a  "least  trade  restrictive"  requirement.  A  number  of  U.S. 
environmental  and  consumer  groups  appear  to  have  misconstrued  what  GATT 
panels  have  actually  said  on  this  score  and  I  think  it  is  important  to  keep  the  facts 
in  front  of  us  as  we  consider  the  merits  of  the  NAFTA  in  this  important  area. 

Other  than  as  used  in  the  context  of  an  exception,  the  term  "necessary"  appears 
in  the  NAFTA's  rules  governing  standards  only  in  provisions  governing  food  and 
agricultural  standards.  The  word  is  used  in  a  limited  context  and  is  part  of  a  longer 
expression— "only  U)  the  extent  necessary"— which  does  not  appear  in  the  GATT. 
This  phrase  is  placed  in  a  provision.  Article  712(5),  that  addresses  measures  coun- 
tries use  to  implement  their  food  safety  and  agricultural  health  standards.  The  pro- 
vision does  not  address  the  legitimacy  of  the  standards  themselves,  but  rather  the 
manner  in  which  they  are  "applied". 

The  text  simply  says  that  a  state  or  federal  government  may  not  apply  its  stand- 
ards to  a  degree  beyond  that  necessary  to  achieve  the  level  of  health  or  safety  pro- 
tection that  its  standards  are  meant  to  achieve.  This  is  simply  a  restatement  of 
sound  government  management  practices  that  are  routinely  followed  in  the  United 
States.  Furthermore,  NAFTA  makes  this  rvle  quite  flexible  by  providing  that  gov- 
ernments may  take  all  pertinent  technical  and  economic  factors  into  account  in 
making  judgments  about  the  extent  of  application  needed  in  each  case. 

QUESTION  5:  I  am  concerned  that  some  of  the  provisions  in  NAFTA  seem  con- 
tradicUjry,  and  may  present  opportunities  to  challenge  state  environmental  regula- 
tions. For  example,  I  understand  that  NAFTA  incorporates  language  that  purports 
to  protect  the  states'  ability  to  enact  environmental  standards  that  are  more  strin- 
gent than  federal  standards.  I  also  understand  that  NAFTA  reguires  the  federal 
government  to  take  "all  necessary  measures"  to  give  effect  to  NAFTA's  provisions 
including  their  observance  by  state  and  provincial  governments."  (NAFTA  Art. 
105).  How  do  you  reconcile  these  provisions?  If,  for  example,  California's  Prop.  65 
toxic  labeling  reguirement  was  challenged  as  a  non-tariff  trade  barrier,  would  the 
"all  necessary  measures"  provision  reguire  the  federal  government  to  preempt  Cali- 
fornia's more  stringent  regulation? 

ANSWER  5;  There  is  no  contradiction  between  the  provisions  to  which  you  refer. 
Furthermore,  nothing  in  the  NAFTA  would  cause  or  require  federal  environmental 
or  health  standards  to  preempt  California's  standards. 

As  you  point  out.  Article  105  requires  each  country  to  take  "all  necessary  meas- 
ures" to  ensure  that  state  and  provincial  governments  observe  those  provisions  of 
the  agreement  that  apply  to  them.  This  language  is  drawn  directly  from  the  U.S.  - 
Canada  Free-Trade  Agreement,  which  has  been  in  effect  since  1989  and  has  never 
been  construed  to  preempt  state  measures  as  you  suggest.  The  language  simply  re- 
flects an  understanding  among  the  three  countries  that  they  intend  to  apply  the 
agreement  equally  at  the  federal  and  state  level,  with  exceptions  to  that  general 
rule  in  certain  areas.  Thus,  for  example,  the  agricultural  standards  chapter  applies 
fully  to  federal,  state,  and  provincial  government  measures. 

One  area  in  which  there  is  somewhat  less  stringent  application  at  the  non-federal 
level  is  that  of  non-agricultural  standards.  Here,  the  federal  government  is  simply 
obiinatcd  to  "seek,  through  appropriate  measures"  to  ensure  that  states  observe  the 
reU'vanl  NAFTA  rules.  This  lesser  degree  of  obligation,  set  out  in  Article  902,  re- 
flectH  an  understanding  among  the  three  countries  that  the  NAFTA  should  not  in- 
trude unduly  on  the  ability  of  states  to  regulate  in  this  important  sphere. 
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Neither  Article  105  nor  Article  902 — or  any  other  provision  of  the  NAFTA — cre- 
ates an  obligation  that  states  adopt  the  same  measures  as  the  federal  government. 
Accordingly,  there  is  no  basis  under  the  NAFTA  for  challenging  a  state  measure 
simply  b^ause  it  is  more  stringent  than  a  relevant  federal  measure. 

Furthermore,  nothing  in  the  NAFTA  requires  the  federal  government  to  take 
legal  action  against  state  measures  that  NAFTA  panels  may  determine  to  be  incon- 
sistent with  trade  obligations.  Under  the  NAFTA,  panel  opinions  are  advisory  only. 
If  the  defending  country  loses,  it  is  not  required  to  remove  or  change  the  offending 
measure.  It  may  offer  trade  compensation  instead  or  simply  permit  the  other  coun- 
try to  take  retaliatory  action  of  equivalent  effect. 

As  has  been  the  case  under  the  GATT,  in  those  rare  instances  where  state  rules 
may  be  successfully  challenged  under  the  NAFTA,  the  federal  government  will 
work  cooperatively  with  the  states  to  seek  a  satisfactory  resolution  of  the  matter. 
Under  the  NAFTA,  we  will  retain  complete  full  discretion,  under  our  own  political 
and  legal  system,  to  determine  how  to  satisfy  our  international  trade  obligations. 

QUESTION  6:  As  an  example  of  an  environmental  law  enacted  by  popular  initia- 
tive, California's  Prop.  65  presents  another  interesting  problem  in  interpreting 
NAFTA.  I  understand  that  measures  to  protect  food  safety  and  address  animal  and 
plant  pests  and  diseases  must  be  based  on  "scientific  principles"  under  NAFTA 
(Chapter  7,  section  B).  This  provision  may  threaten  the  ability  of  the  people  of  my 
state  to  enact  laws  through  the  initiative  process  for  whatever  reason  they  see  fit. 
Would  you  support  clarifying  language  in  the  environmental  side  agreement  that 
protects"  the  rights  of  the  people  of  California  and  other  states  to  continue  to  exer- 
cise this  important  sovereign  right? 

ANSWER  6:  The  NAFTA  seeks  to  achieve  two  important  and,  in  my  view,  entire- 
ly compatible  objectives.  First,  it  aims  to  keep  governments  from  imposing  "techni- 
cal standards"  that  are  actually  intended  to  keep  imports  out  of  its  market.  Second, 
the  NAFTA  is  drafted  in  a  way  that  ensures  that  legitimate  health  and  environ- 
mental measures,  whether  imposed  through  initiative  or  other  means,  cannot  be 
deemed  impermissible  trade  restrictions. 

I  am  sure  you  would  agree  that  we  don't  want  Mexico  or  Canada  to  prohibit  im- 
ports of  California  oranges,  aerospace  products,  or  computers  on  the  ground  that 
they  don't  comply  with  spurious  local  "technical"  or  "health"  standards.  Unfortu- 
nately, the  record  is  replete  with  instances  in  which  some  of  our  trading  partners 
have  done  just  that  sort  of  thing.  And  the  legal  forms  in  which  this  type  of  discrimi- 
nation has  taken  are  legion. 

I  don't  think  we  would  view  Mexican  or  Canadian  protectionism  of  this  kind  be- 
nignly simply  because  it  was  put  in  place  through  popular  initiative.  By  the  same 
token,  I  lived  in  California  long  enough  to  be  certain  that  Californians  would  reject 
any  initiative  that  whose  purpose  was  to  erect  barriers  to  trade  with  our  North 
American  neighbors  rather  than  to  address  legitimate  health  or  environmental  con- 
cerns. 

NAFTA's  rules  for  distinguishing  between  legitimate  health  or  environmental 
standards  and  disguised  trade  restrictions  strike  a  balance  that  make  current  U.S. 
state  and  federal  laws  entirely  compatible  with  the  NAFTA.  I  am  confident  that  the 
procedures  and  requirements  of  Prop.  65,  in  particular,  fully  satisfy  all  applicable 
NAFTA  rules,  including  the  rule  that  standards  must  be  based  on  scientific  princi- 
ples. 

SENATOR  SMITH 

QUESTION  1:  Has  your  office  or  other  federal  agency  conducted  an  analysis  of 
estimated  overall  job  losses  and/or  gains  on  a  state-by-state  basis  that  may  result 
from  adoption  of  the  NAFTA?  If  so,  I  would  appreciate  receiving  this  type  of  infor- 
mation. 

ANSWER  1:  Accurate  state-by-state  modelling  of  the  NAFTA's  impact  would  be 
very  difficult.  The  Commerce  Department  has  issued  a  report  on  state-by-state  ex- 
ports to  Mexico  from  1987  to  1991,  a  copy  of  which  is  attached. 

In  its  recent  report  on  the  effects  of  the  NAFTA,  the  U.S.  International  Trade 
Commission  (USITC)  expressed  some  views  about  the  regional  impact  of  the 
NAFTA. 

The  Commission  found  that  the  overall  impact  of  the  NAFTA  was  likely  to  be 
beneficial  for  the  United  States,  with  estimated  long-term  gains  in  U.S.  exports  to 
Mexico  of  between  5.2  percent  and  27.1  percent  and  increases  in  U.S.  imports  from 
Mexico  of  between  3.4  percent  and  15.4  percent.  U.S.  real  GDP  should  grow  by  0.5 


percent  or  less,  employment  gains  of  less  than  one  percent,  and  an  increase  on  real 
wages  in  the  United  States  of  0.3  percent  or  less.  The  Commission  found  that  the 
impact  of  the  NAFTA,  both  positive  and  negative,  is  likely  to  be  concentrated  in  the 
Midwest,  the  South  and  the  West. 

QUESTION  2:  In  your  testimony,  you  stated  that  the  Administration's  aim  is  to 
"use  these  supplemental  Eigreements  to  discuss  with  the  Mexican  government  ways 
to  strengthen  the  enforcement  of  their  laws.  "These  initiatives,"  you  stated,  "might 
include  changes  in  the  administrative  and  judicial  processes  to  increase  access  of 
citizens  and  nongovernmental  organizations."  How  do  you  propose  encouraging 
these  kinds  of  changes  without  infringing  on  Mexico's  sovereignty?  Do  you  expect 
that  the  Mexican  government  will  consider  adopting  such  changes? 

ANSWER  2:  We  are  very  sensitive  to  questions  of  sovereignty,  because  we  know 
that  the  supplemental  agreements  will  apply  equally  to  all  three  countries.  That 
being  said,  a  country's  general  commitment  to  provide  its  citizens  appropriate 
access  to  their  own  courts  or  administrative  procedures  should  not  be  construed  to 
infringe  that  country's  sovereignty. 

QUESTION  3:  If  the  proposed  North  American  Commission  on  the  Environment 
(NACE)  is  established  as  the  Administration  envisions,  there  will  certainly  be  ad- 
ministrative and  project  costs  associated  with  it.  What  options  for  funding  this  Com- 
mission are  under  consideration?  Also,  would  you  support  the  proposal  of  establish- 
ing a  border  fee  to  fund  NACE  or  any  of  its  projects? 

ANSWER  3:  The  Administration  is  reviewing  options  and  proposals  for  funding 
the  operation  of  the  commission,  as  well  as  border  cleanup  and  infrastructure  re- 
quirements. 


TESTIMONY  OF  DR.  JAY  D.  HAIR 
PRESIDENT,  THE  NATIONAL  WILDLIFE  FEDERATION 

INTRODUCTION 

Good  morning  Mr.  Chairman.  I  am  Dr.  Jay  D.  Hair,  President  of  the  National 
Wildlife  Federation  which  is  the  nation's  largest  private  conservation  organization 
with  over  5.3  million  members  and  supporters.  The  Federation  is  dedicated  to  the 
wise  management  of  natural  resources  and  protection  of  the  global  environment.  I 
appreciate  the  opportunity  to  testify  today  on  the  North  American  Free  Trade 
Agreement  (NAFTA),  and  the  National  Wildlife  Federation's  perspective  on  the  sup- 
plemental environmental  agreements  our  government  will  begin  to  negotiate  with 
Canada  and  Mexico  this  week. 

As  you  know,  Mr.  Chairman,  the  National  Wildlife  Federation  believes  that  Con- 
gress should  withhold  its  support  for  the  NAFTA  implementing  legislation  until 
these  supplemental  environmental  agreements  are  successfully  negotiated.  While 
substantial  progress  has  been  made  in  dealing  with  environmental  issues  in  the 
NAFTA  text,  and  while  the  text  itself  need  not  be  renegotiated,  residual  concerns 
related  to  environment  and  trade  in  North  America  must  be  dealt  with  as  part  of 
these  additional  accords. 

In  this  regard,  I  commend  you  and  your  staff  for  the  leadership  you  have  shown 
in  spelling  out  your  expectations  for  what  ought  to  be  contained  in  the  NAFTA 
agreements.  Your  approach  is  reflective  of  the  philosophy  that  economic  integration 
is  a  desirable  goal,  but  only  if  environmental  concerns  are  fully  integrated  into  this 
process. 

Your  philosophy  on  trade  and  the  environment,  and  the  ideas  you  have  put  forth 
on  the  NAFTA  supplemental  environmental  agreements,  enjoy  the  wholehearted 
support  of  the  National  WUdlife  Federation. 

The  National  Wildlife  Federation's  more  specific  views  on  the  NAFTA  supplemen- 
tal environmental  agreements  are  presented  in,  "The  North  American  Commission 
on  Environment  and  Other  Supplemental  Environmental  Agreements:  Part  Two  of 
the  NAFTA  Package,"  a  recent  publication  of  the  National  Wildlife  Federation. 

I  will  be  brief  in  describing  the  contents  of  this  report  so  that  I  can  concentrate, 
in  my  testimony,  on  a  specific  issue  of  immediate  concern  to  the  Committee:  en- 
forcement and  coverage  of  environmental  laws  and  regulations  in  North  America 
and  the  role  of  the  proposed  North  American  Commission  on  Environment  (NACE) 
in  addressing  this  concern. 
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HIGHLIGHTS  OF  NWFs  REPORT  ON  THE  NAFTA  SUPPLEMENTAL 
ENVIRONMENTAL  AGREEMENTS 

The  National  Wildlife  Federation  views  the  formation  of  a  North  American  Com- 
mission on  Environment  or  NACE  as  instrumental  to  assuring  that  trade  and  envi- 
ronmental matters  in  North  America  are  addressed  from  a  balanced  perspective. 
The  NACE's  mission  is  thus  three-fold:  the  greening  of  trade  under  NAFTA;  encour- 
agement of  trilateral  environmental  cooperation;  and  the  promotion  of  sustainable 
development  in  North  America. 

As  it  relates  to  trade  in  North  America,  the  NACE  has  several  important  func- 
tions. It  should  be  involved  in  the  resolution  of  trade  disputes  involving  the  environ- 
ment, serve  as  a  public  inquiry  point,  and  act  as  an  investigatory  and  reporting 
body  on  trade  and  environmental  issues  in  general.  The  NACE  must  also  have  a 
role  in  overseeing  the  implementation  of  NAFTA's  environmental  provisions,  as 
well  as  other  NAFTA  articles  such  as  future  amendments  and  accession  to  the 
agreement. 

Perhaps  most  importantly,  the  NACE  should  be  empowered  to  recommend  trade 
remedies  where  lax  enforcement,  or  the  lowering  of  environmental  standards,  is  af- 
fecting trade  among  NAFTA  Parties,  or  leads  to  the  degradation  of  the  global  com- 
mons or  transboundary  environmental  problems.  Recommendations  of  this  nature 
will  occur  only  after  a  period  of  consultation,  and  after  other  mechanisms  designed 
to  avoid  the  use  of  trade  measures  have  been  exhausted. 

The  NACE  should  maintain  a  roster  of  capable  and  impartial  environmental  ex- 
perts, similar  to  the  roster  of  trade  experts  created  by  the  NAFTA  Free  Trade  Com- 
mission, and  must  have  a  permanent  secretariat  to  carry  out  its  mandate.  Also,  a 
citizen  advisory  board  should  be  established  which  can  facilitate  greater  public  par- 
ticipation in  the  activities  of  the  Commission.  Finally,  the  U.S.  agency  chairing  our 
NACE  activities  should  be  the  EPA,  joined  by  the  respective  environmental  agencies 
of  Canada  and  Mexico. 

The  NACE  is  one  of  various  supplemental  environmental  agreements  to  the 
NAFTA.  The  other  agreements  will  have  to  address  issues  such  as  the  upward 
movement  of  standards,  guidelines  for  the  use  of  process  standards,  and  enforcement 
and  coverage  of  environmental  laws.  The  supplemental  agreements  can  be  used  to 
give  added  clarification  to  NAFTA  text,  without  requiring  renegotiation,  in  areas 
where  ambiguity  exists.  Finally,  funding  necessary  for  dealing  with  trade-related  en- 
vironmental problems,  not  only  in  Mexico  and  the  U.S.  but  in  Canada  as  well, 
should  also  be  part  of  these  side-bar  negotiations. 

If  the  U.S.,  Mexican,  and  Canadian  governments  are  serious  about  negotiating 
supplemental  environmental  agreements  of  the  sort  which  we,  and  other  environ- 
mental organizations  in  the  three  countries,  have  called  for,  I  see  no  reason  why 
NAFTA  would  encounter  delays  in  meeting  its  January  1,  1994  starting  date.  The 
Parties,  however,  have  their  work  cut  out  for  them.  They  must  come  to  the  table 
ready  to  discuss  a  range  of  policy  options  for  the  creation  of  a  North  American  Com- 
mission on  Environment,  and  provisions  for  enforcement,  public  participation,  fund- 
ing, and  standards.  Without  these  agreements  the  NAFTA  risks  derailment,  an  out- 
come which  can  and  must  be  avoided  by  a  vigorous  pursuit  of  these  environmental 
accords. 

THE  ROLE  OF  THE  NORTH  AMERICAN  COMMISSION  ON  ENVIRONMENT 
(NACE)  IN  ENHANCING  THE  ENFORCEMENT  OF  ENVIRONMENTAL 
LA  WS  IN  NORTH  AMERICA 

Mr.  Chairman,  I  have  been  decidedly  brief  in  my  description  of  the  Federation's 
general  views  on  the  NAFTA  supplemental  agreements  in  order  to  concentrate  on  a 
more  specific  issue  which  has  already  arisen  in  previous  House  and  Senate  hearings 
on  this  subject. 

The  issue  I  refer  to  is  the  potential  role  of  the  North  American  Commission  on 
the  Environment,  or  NACE,  in  addressing  the  lack  of  enforcement  of  environmental 
laws  and  regulations,  and  areas  where  environmental  protections  are  entirely  lack- 
ing, in  all  three  NAFTA  countries. 

The  general  perception  of  the  enforcement  issue  is  that  Mexico,  in  particular, 
lacks  the  political  will  as  well  as  the  technical  and  financial  resources  to  enforce  its 
own  domestic  laws  on  the  environment.  Because  of  this,  concern  is  expressed  that 
companies  in  the  U.S.  and  Canada  will  move  to  Mexico  to  take  advantage  of  the 
more  "hospitable"  regulatory  climate  in  that  country  and,  further,  that  the  Mexican 
environment  will  be  harmed  in  the  process. 
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Environmental  groups  in  all  three  NAFTA  countries  are  advocating  a  role  for  the 
North  American  Commission  on  Environment  in  dealing  with  this  problem,  a  posi- 
tion endorsed,  in  principle,  during  President  Clinton's  October  4,  1992  speech  on  this 
subject.  Critics  of  this  approach  argue  that  granting  NACE  a  role  in  this  area  repre- 
sents an  unwarranted  infringement  on  the  sovereignty  of  all  three  NAFTA  Parties. 

In  any  discussion  of  enforcement  in  Mexico,  we  must  be  evenhanded  and  acknowl- 
edge the  steps  they  have  already  taken  to  improve  their  enforcement  capacity. 
These  steps  include  the  establishment  of  a  new  Attorney  General  for  environmental 
matters,  increased  numbers  of  environmental  inspectors,  and  plant  closings  in 
Mexico  City,  along  the  border  with  the  United  States,  and  in  several  other  Mexican 
states. 

At  the  same  time,  while  NAFTA  creates  the  potential  for  dedicating  greater  re- 
sources to  environmental  protection,  there  is  no  guaranteed  connection  between 
NAFTA-led  economic  growth,  and  enhanced  environmental  protection  budgets. 
Though  Mexico  has  made  a  significant  commitment  to  border  clean-up,  more  in  the 
way  of  technology  and  financial  cooperation  will  be  needed  to  deal  with  problems  in 
the  interior  of  that  country. 

Moreover,  we  are  distressed  to  learn  from  some  of  our  Mexican  colleagues  that 
the  intensity  of  Mexico's  environmental  enforcement  efforts  may  be  wavering  as  an- 
ticipation of  NAFTA's  passage  grows.  The  heightened  attention  to  environmental 
concerns  in  Mexico  must  not  dissolve  with  NAFTA  passage,  and  a  continued  commit- 
ment to  enhanced  enforcement  in  all  three  countries  must  remain  a  priority  after  the 
agreement  enters  into  force. 

With  respect  to  enforcement,  the  Committee  should  also  understand  that  an 
active  citizenry  in  Mexico,  which  can  be  further  empowered  by  public  participation 
mechanisms  in  the  NAFTA  supplemental  agreements,  is  the  best  way  to  guarantee 
the  political  will  necessary  for  proper  enforcement  of  environmental  laws  in  that 
country. 

For  this  reason,  the  Clinton  Administration's  idea  to  seek  changes  in  the  Mexican 
legal  system  so  individuals  may  bring  forward  environmental  suits,  as  was  done 
with  the  Parties'  agreement  on  intellectual  property  in  the  NAFTA,  is  a  good  start- 
ing point  to  address  the  lack  of  enforcement  of  environmental  laws.  However,  if  this 
position  represents  the  only  U.S.  initiative  on  the  enforcement  issue,  it  suggests  that 
the  problem  is  somewhat  limited  to  the  sovereign  nation  of  Mexico,  and  ignores  that 
enforcement  is  of  grave  concern  to  the  environment  of  Canada  and  of  the  U.S.  as 
well. 

In  the  U.S.,  for  example,  serious  problems  with  enforcement  of  environmental 
regulations  still  exist,  and  the  so-called  "Competitiveness  Council"  of  former  Vice 
President  Quayle,  which  attempted  to  roll-back  enforcement  of  U.S.  environmental 
laws,  is  a  not  so  distant  memory.  Similarly,  in  Canada,  non-governmental  groups 
tell  us  that  their  own  environmental  agency  may  now  be  engaged  in  a  similar  exer- 
cise, where  laws  deemed  unfriendly  to  short-term  business  interests  will  be  cast 
aside  in  the  name  of  "economic  competitiveness." 

Mr.  Chairman,  the  proper  enforcement  of  environmental  laws  is  now,  and  will 
always  be,  a  responsibility  and  concern  expressed  in  all  three  NAFTA  countries. 

I  would  also  like  to  remind  the  Committee  that  enforcement  is  an  irrelevant  con- 
cern in  areas  where  sound  environmental  and  natural  resource  laws  and  regula- 
tions are  not  in  place  to  begin  with.  The  role  of  the  NACE,  therefore,  should  be  to 
address  both  lax  enforcement,  and  a  lack  of  coverage  of  environmental  laws  and  reg- 
ulations. 

A  good  case  in  point  relates  to  much-needed  improvements  in  forest  management 
in  the  U.S.  Fortunately,  important  and  positive  changes  are  called  for  as  part  of 
President  Clinton's  Economic  Recovery  Package.  Yet,  as  we  move  to  get  our  own 
house  in  order  with  respect  to  forest  management  and  the  protection  of  fragile  eco- 
systems, we  must  assure  that  an  equivalent  commitment  exists  on  the  part  of  our 
trading  partners.  To  do  otherwise  puts  our  industry  at  a  competitive  disadvantage 
and  ultimately  undermines  the  protection  of  natural  resources  in  all  three  coun- 
tries. 

What  this  suggests  is  that  it  might  make  sense,  for  reasons  of  preserving  trade 
and  protecting  the  environment,  to  negotiate  an  agreement  on  forest  management 
that  would  be  endorsed  by  all  three  NAFTA  countries.  This  is  the  kind  of  agree- 
ment on  process  standards  that  we  suggest  could  be  initiated  as  part  of  the  NAFTA 
supplemental  environmental  accords.  In  areas  such  as  this,  a  lack  of  environmental 
safeguards,  rather  than  lax  enforcement,  is  a  more  basic  concern. 

Some  of  the  actual  mechanisms  that  might  be  employed  to  improve  both  enforce- 
ment and  coverage  of  environmental  laws  in  all  three  countries  were  spelled  out  by 
U.S.  Trade  Representative  Kantor  before  the  Senate  Finance  Committee  on  March 
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9th,  1993.  During  the  Committee's  hearing,  Ambassador  Kantor  proposed  that  the 
NACE  be  able  to  make  recommendations  on  how  to  remedy  situations  where  lax 
enforcement  or  the  lack  of  environmental  laws  occurs,  and  has  a  particular  impact 
on  trade.  The  proposals  he  outlined  are  similar  to  the  ideas  that  you,  Mr.  Chairman, 
and  the  National  Wildlife  Federation,  have  proposed. 

However,  almost  immediately  some  in  the  private  sector  criticized  the  proposals 
for  negotiating  away  U.S.  sovereignty  because  they  would  create  an  opportunity  for 
foreign  environmentalists,  and  other  injured  parties,  to  challenge  lax  enforcement 
of  U.S.  environmental  laws. 

Well,  let  me  remind  these  critics  that  I  serve  as  a  member  of  the  USTR's  Invest- 
ment Policy  Advisory  Committee.  I  witnessed  the  lengths  to  which  our  negotiators 
moved  in  order  to  protect  the  rights  of  individual  investors  under  the  NAFTA.  As 
the  NAFTA  text  now  stands,  the  agreement  provides  individual  investors,  including 
those  from  Mexico  and  Canada,  the  right  to  challenge  laws  and  regulations  they  be- 
lieve to  be  contrary  to  the  NAFTA  Parties'  obligations  under  this  accord.  If,  in  fact, 
consultations  between  individual  investors  and  the  defending  Party  do  not  produce 
a  mutually  satisfactory  agreement,  the  possibility  exists  that  an  international  arbi- 
tration panel  will  issue  binding  decisions  that  may  involve  the  awarding  of  finan- 
cial compensation. 

Mr.  Chairman,  I  mention  these  provisions  of  the  investment  chapter  of  the 
NAFTA  not  to  criticize  them,  but  to  give  some  added  perspective  to  what  we  are 
proposing  with  respect  to  the  NACE,  and  the  implementation  and  enforcement  of 
environmental  laws.  The  ideas  the  Administration  has  put  forth,  as  well  as  those 
you  and  Representatives  Richardson  and  Wyden  have  advanced,  are  less  ambitious 
than  those  already  negotiated  with  respect  to  private  investors.  Moreover,  these  pro- 
posals simply  do  not  represent  an  unwarranted  infringement  on  U.S.  sovereignty  as 
some  critics  have  suggested. 

In  all  international  agreements  we  accept  the  ceding  of  some  sovereignty  and  na- 
tional control  in  exchange  for  a  greater  benefit  to  our  society.  In  the  case  of  the 
NAFTA,  we  allow  the  possibility  that  individual  investors'  claims  can  to  be  taken  to 
an  international  body  because  it  is  in  our  national  interest  to  do  so,  and  because  we 
have  a  trilateral  agreement  to  fall  back  on.  The  same  is  true  with  respect  to  the 
National  Wildlife  Federation's  proposals  for  the  NACE,  those  of  the  Administration, 
and  those  you  have  advanced,  Mr.  Chairman. 

We  should  keep  concerns  about  U.S.  sovereignty  in  perspective  as  the  NAFTA  ne- 
gotiations move  forward. 
CONCLUSION 

In  closing  Mr.  Chairman,  let  me  note  that  as  we  move  toward  integrating  the 
economies  of  North  America  we  must  also  develop  multilateral  institutions  capable 
of  dealing  with  environmental  issues  inextricably  linked  to  this  process.  Participa- 
tion in  these  institutions,  such  as  the  North  American  Commission  on  Environrnent, 
means  accepting  our  responsibilities  with  respect  to  environmental  stewardship  so 
that  we  might  ask  others  to  do  the  same.  The  Commission's  role  with  respect  to  the 
enforcement  of  environmental  laws  does  not  represent  an  abandonment  of  individ- 
ual nations'  rights,  but  seeks  to  express  these  rights  as  part  of  a  multilateral  agree- 
ment. Enforcement  of  environmental  laws  and  international  obligations  is  a  domes- 
tic right  and  responsibility;  and  there  is  nothing  wrong  in  proposing  that  we  protect 
the  environment  as  well  as  individual  investors  under  the  NAFTA.  Indeed, 
shouldn't  we  do  as  much  for  all  the  citizens  of  North  America  who  depend  on,  and 
deserve,  a  healthy  environment,  as  we  do  for  a  select  group  of  investors? 

Mr.  Chairman,  the  NAFTA  and  the  supplemental  agreements  can,  if  properly  ne- 
gotiated, take  us  a  step  further  toward  framing  economic  integration  in  North 
America  where  comparative  advantage  lies  not  only  in  a  country's  supply  of  natu- 
ral, and  one  might  add,  human,  resources,  but  also  in  a  country's  ability  to  utilize 
such  resources  in  an  equitable  and  sustainable  fashion.  I  believe  that  the  people  of 
the  United  States  are  supportive  of  this  new  kind  of  trade  policy,  one  which  em- 
braces the  challenge  of  competing  in  a  global  economic  system,  as  long  as  that 
system  is  geared  toward  the  attainment  of  environmentally  sustainable  and  socially 
just  development.  .  , 

Again,  I  commend  you  and  your  staff  for  the  ideas  that  you  have  put  forth  with 
respect  to  the  NAFTA  supplemental  agreements,  and  I  hope  that  these  ideas  are 
endorsed  by  the  NAFTA  Parties.  If  the  negotiations  do  not  meet  your  expectations, 
as  well  as  those  spelled  out  in  a  similar  proposal  by  Congressmen  Richardson  and 
Wyden,  I  urge  you  to  lead  the  Congress  in  withholding  its  support  for  the  NAl*  lA 
implementing  legislation  until  the  appropriate  changes  are  made.  However,  I  am 
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confident  that  we  can  avoid  this  type  of  delay  through  successful  negotiations  on 
supplemental  environmental  agreements  to  the  NAFTA. 

Question  for  Jay  Hair,  from  Senator  Boxer 

As  you  know  there  has  been  tremendous  development  in  Southern  California 
which  has  reduced  the  habitat  of  threatened  and  endangered  species.  Local  officials 
and  business  leaders  are  trying  to  plan  for  the  future  and  reduce  the  uncertainty 
posed  by  the  Endangered  Species  Act  by  preparing  multi-species  habitat  conserva- 
tion plans.  Pollution  in  and  from  Mexico  and  development  of  both  sides  of  the 
border  make  it  more  difficult  to  protect  species  that  do  not  recognize  international 
borders.  When  a  species  is  listed,  development  comes  to  a  halt,  leading  to  a  great 
deal  of  uncertainty  in  the  business  community.  What,  in  your  view,  can  be  done  to 
ensure  that  biological  diversity  is  taken  into  account  and  that  the  burden  of  species 
protection  is  shared  between  governments  as  NAFTA  is  implemented? 

Response:  Shared  strategies  for  solving  environmental  problems,  such  as  the  pro- 
tection of  biological  diversity,  is  at  the  heart  of  our  proposal  for  a  North  American 
Commission  on  Environment  (MACE).  As  environmental  challenges  arise  in  North 
America,  either  as  a  result  of  MAFTA  implementation  or  otherwise,  the  MACE  will 
provide  a  forum  where  innovative  and  cooperative  strategies  can  be  explored  and 
implemented  by  the  three  governments. 

The  driving  idea  behind  this  trilateral  commission  is  that  no  one  country  alone 
can  expect  to  solve  many  of  these  complex  issues.  As  you  note,  the  burden  of  protec- 
tion of  migratory  species  must  be  shared  by  the  countries  involved.  We  fully  expect 
the  MACE  to  have  this  function,  as  well  as  functions  related  to  the  resolution  of 
environmental  challenges  that  are  a  direct  result  of  MAFTA  implementation. 


STATEMENT  OF  J.  MICHAEL  McCLOSKEY,  CHAIRMAN,  SIERRA  CLUB 

Mr.  Chairman,  I  am  Michael  McCloskey,  the  Chairman  of  the  Sierra  Club.  On 
behalf  of  the  600,000  members  of  the  Sierra  Club,  I  want  to  thank  you  for  providing 
us  with  this  opportunity  to  testify  before  you  today  on  the  North  American  Free 
Trade  Agreement. 

The  Sierra  Club  believes  that  environmentally  responsible  trade  agreements  must 
satisfy  a  number  of  important  conditions  which  serve  to  balance  the  interests  of 
global  trade  with  that  of  global  environmental  protection.  We  have  elaborated  these 
conditions  in  a  number  published  papers,  and  in  testimonies  to  Congress.  As  we  ex- 
amined the  December  17,  1992  NAFTA  text  we  find  it  insufficiently  addresses  these 
conditions.  We  are,  therefore,  opposed  to  the  Agreement  as  currently  written.  We 
find  this  situation  extremely  disconcerting,  as  we  believe  that  environnientally  re- 
sponsible trade  between  North  American  countries  will  alleviate  environmental 
pressures  which  exist  under  the  current  generated  by  trade,  and 

President  Clinton  is  committed  to  completing  NAFTA,  provided  that  adequate 
supplemental  agreements  for  environment,  labor,  and  import  surges  are  crafted.  We 
look  to  these  supplemental  agreements  to  provide  remedies  for  the  weaknesses  of 
the  existing  NAFTA  text,  and  pledge  our  support  to  President  Clinton  in  his  efforts 
to  address  our  outstanding  concerns. 

CONCERNS  REGARDING  THE  DECEMBER  17,  1992  NAFTA  TEXT 
After  the  dust  settles  following  any  detailed  negotiations  there  is  likely  to  be  prob- 
lems in  the  language  of  the  agreed  upon  terms.  NAFTA  is  no  exception  to  this  rule. 
Like  being  too  close  to  the  forest  to  see  the  trees,  NAFTA  negotiations  resulted  in 
unintended  ambiguities  within  the  Text,  and  omitted  some  very  important  ele- 
ments. The  environmental  ambiguities  and  omissions  in  NAFTA  were  most  likely 
exacerbated  by  President  Bush's  negotiating  agenda;  environmental  concerns  were 
placed  on  a  "parallel  track"  to  NAFTA,  not  bound  to  the  provisions  of  the  Text 
itself.  Whatever  the  reasons,  part  of  the  NAFTA  supplemental  agreements  will  need 
to  focus  on  them.  ,    ,  ,  ,  x 

We  believe  that  the  problems  with  the  text  can  be  corrected  through  a  protocol  to 
NAFTA.  In  formal  treaty  negotiations  protocols  are  used  to  clarify  textual  problems 
which  arise  after  negotiations  are  complete.  A  "protocol"  to  NAFTA  can  clarify  am- 
biguities and  introduce  omitted  issues  without  requiring  renegotiation  of  the  Text 
itself 
I.  AMBIGUITIES  IN  THE  NAFTA  TEXT 
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Without  exception  environmental  NGO's  are  concerned  about  a  number  of  ambigu- 
ities which  are  created  by  the  language  of  the  Text  itself.  In  particular  those  con- 
cerns focus  on: 

*  NAFTA's  effect  on  existing  and  future  domestic  environmental  regulations 

*  The  role  for  Congress  and  the  public  in  the  administration  and  dispute  process- 
es created  by  NAFTA 

*  NAFTA's  effect  on  international  environmental  conventions 

1.  Preemption  of  Domestic  Environmental  Regulations 

While  NAFTA  attempts  to  preserve  the  right  of  states  and  federal  governments  to 
set  high  standards  for  environment,  consumer  health,  and  worker  safety,  it  also  cre^ 
ates  a  test  to  determine  whether  an  environmental  standard  reflects  "legitimate" 
concerns.  This  "legitimacy  test"  first  compares  environmental  regulations  to  those 
standards  currently  endorsed  by  international  standard-setting  bodies.  If  the  inter- 
national test  is  not  met  the  standard  may  still  be  consistent  with  the  terms  in 
NAFTA  provided  it  is  capable  of  defending  itself  against  scientific  tests  for  risk  as- 
sessment and  economic  tests  to  determine  cost/benefit.  These  tests  will  not  always 
allow  environmental  goals  to  reflect  the  social  values  they  were  intended  to  protect. 

In  addition  to  the  confusion  over  what  constitutes  a  legitimate  standard,  there  is 
also  question  about  the  burden  of  proof.  While  NAFTA  shifts  the  burden  of  proving 
guilt  to  the  challenging  partj,  at  the  same  time  it  reverses  itself  in  Article  765(6) 
and  914(4)  by  requiring  that  technical  and  sanitary  and  phytosanitary  measures 
have  the  burden  of  demonstrating  that  the  inconsistency  with  the  NAFTA  is  al- 
lowed by  other  provisions  in  the  Text. 

These  ambiguities  have  a  number  of  effects  on  U.S.  environmental  law.  First, 
they  leave  any  U.S.  environmental  regulations  which  have  an  impact  on  trade  and 
are  inconsistent  with  international  standards  open  to  challenge  under  NAFTA.  This 
means  that  the  following  laws  could  be  subject  to  NAFTA  challenge: 

-The  Marine  Mammal  Protection  Act 

-The  Drift-net  Impact  Monitoring,  Assessment,  and  (Control  Act 

-The  Lacy  Act 

-The  Pelly  Amendment  to  the  Fishermen's  Protective  Act 

-The  Wild  Bird  Protection  Act 
Second,  the  NAFTA  legitimacy  test  challenges  domestic  laws  which  have  the  pur- 
suit of  social  values  rather  than  maximized  economic  gain  as  their  primary  objec- 
tive. Laws  such  as  the  following  fall  under  this  category: 

-The  Clean  Air  and  Water  Acts 

-The  Delaney  Anti-Cancer  Clauses  in  the  Federal  Food,  Drug,  and  Cosmetic  Act 

Finally,  NAFTA  restricts  the  ability  of  state  governments  to  act  as  policy  incuba- 
tors in  the  field  of  environmental  protection.  The  language  in  NAFTA  explicitly  re- 
quires state  and  local  governments  to  abide  by  the  decisions  of  the  NAFTA  Commis- 
sion on  Trade,  even  though  state  and  local  governments  have  no  standing  before  the 
Commission.  Laws  like  Proposition  65  in  California  have  already  been  identified  by 
trade  advocates  as  inconsistent  with  their  principles. 
Remedies  to  Ambiguous  language 

Environmental  NGO's  have  offered  a  number  of  remedies  to  address  the  uncertain- 
ties created  by  the  NAFTA  text.  Among  those  remedies  include: 

*  "Grand-fathering"  Existing  Environmental  Regulations 

NAFTA  protocol  could  "grand-father'  existing  environmental  regulations  to  pro- 
tect them  against  challenge.  While  this  would  protect  existing  laws  (and  thereby 
meet  the  promise  President  Bush  made  to  Congress  when  he  received  Fast  Track 
authority  for  NAFTA),  it  would  not  correct  the  flaws  inherent  the  NAFTA  legitima- 
cy test  itself. 

*  Narrow  the  Scope  of  the  NAFTA  Tests  by  Clarifying  their  Jurisdiction 

The  protocol  could  clarify  the  reach  of  the  NAFTA  tests  by  clearly  defining  what 
"necessary"  and  "based  on  risk  assessment"  means. 

In  addition,  the  scope  of  NAFTA  legitimacy  test  could  be  further  defined  by  prohib- 
iting any  party  from  challenging  any  environmental  regulation  whose  sole  purpose 
and  effect  is  to  advance  a  legitimate  environmental,  health,  or  safety  goal. 
Finally,  the  role  of  science  in  the  test  could  be  clarified  by  protocol  language  which 
insures  that  absolute  science  is  not  a  prerequisite  to  the  adoption  and  implementa- 
tion of  standards.  Standards  based  upon  the  pre-cautionary  principle,  for  example, 
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are  consistent  with  the  two  principle  doctrines  of  trade  if  they  are  applied  in  a  non- 
discriminatory basis  and  apply  equally  to  all  trading  parties. 

*  Clarify  the  Right  of  State  Governments  to  Set  Standards  for  Environmental  Protec- 
tion 

Insure  that  states  preserve  the  right  to  set  standards  using  some  transparent 
means  of  determining  a  necessary  level  of  protection. 

2.  NAFTA 's  Effect  on  International  Environmental  Conventions 

NAFTA  legitimates  the  trade  restrictions  found  in  three  International  Environ- 
mental Agreements  (lEA's);  the  Basel  Convention  on  the  Control  of  Transboundary 
Movements  of  Hazardous  Wastes  and  Their  Disposal,  the  Montreal  Protocol  on  Sub- 
stances that  Deplete  the  Ozone  Layer,  and  the  Convention  on  the  International 
Trade  in  Endangered  Species  of  Wild  Fauna  and  Flora  (CITES).  However  the  test 
for  inclusion  of  additional  Conventions,  plus  the  implementation  of  the  three  accept- 
ed Conventions,  along  with  the  addition  of  future  conventions,  is  severely  hampered 
by  NAFTA's  provisions. 

Implementation  of  the  three  lEA's  must  be  consistent  with  the  terms  of  the 
NAFTA  text,  which  calls  for  selecting  the  means  of  implementing  the  Convention 
which  is  "least  inconsistent  with  the  terms  of  the  Agreement".  Adherence  to  future 
lEA's,  or  to  other  lEA  which  countries  have  endorsed,  that  might  use  trade  sanc- 
tions as  a  means  of  achieving  the  environmental  goal,  require  consensus  by  all 
NAFTA  parties.  Consensus  can  be  a  difficult  requirement  to  meet;  for  example, 
while  the  United  States  is  actually  a  signatory  to  Basel,  the  Mexican  government 
h£is  not  yet  done  so.  Mexico,  on  the  other  hand,  is  a  signatory  to  the  International 
Labor  Organization,  while  the  U.S.  has  not.  If  Basel  were  not  "grand-fathered"  by 
NAFTA,  Mexico  could  prevent  the  U.S.  from  implementing  the  trade  provisions  in 
Basel  against  Mexico. 

Grandfathering  these  three  agreements,  and  requiring  consensus  to  add  addition- 
al agreements  severely  hampers  the  ability  of  NAFTA  parties  to  pursue  global  envi- 
ronmental protection  unless  its  neighbors  are  equally  willing  to  pursue  similar 
goals.  The  following  lEA's  provide  an  example  of  existing  Conventions  not  recog- 
nized by  NAFTA: 

*  International  Convention  for  the  Regulation  of  Whaling 

*  The  Convention  for  the  Protection  of  Migratory  Birds  and  Game  Mammals 

*  The  Convention  for  the  Establishment  of  an  Inter-American  Tropical  Tuna  Com- 

mission. 

Proposed  Remedy 

More  than  25  NGO's  support  the  inclusion  of  language  in  the  supplemental  agree- 
ment which  guarantees  the  rights  of  NAFTA  parties  to  implement  and  enforce  and 
international  agreement  through  the  use  of  trade  restrictions,  if  such  restrictions 
are  an  effective  means  of  securing  complete  compliance  with  the  convention  in  ques- 
tion and  do  not  favor  the  countries  domestic  market. 

3.  Oversight  in  the  Administration  and  Dispute  Process  Created  by  NAFTA 

One  of  the  principle  goals  for  NAFTA  is  to  lock  in  democratic  reform  in  Mexico. 
Yet  NAFTA's  Administrative  and  Dispute  mechanisms  seem  to  be  in  conflict  with 
this  goal  for  two  important  reasons.  First,  NAFTA  establishes  17  Committees  man- 
dated with  the  authority  to  implement  the  terms  of  the  Agreement  but  provides  no 
avenues  for  Congressional  oversight  or  public  input.  And  secondly,  NAFTA's  Dis- 
pute Process  does  not  provide  avenues  for  non-NAFTA  Parties  to  participate.  The 
dispute  process  is  shrouded  in  secrecy,  and  NAFTA  provides  no  guarantees  that 
non-trade  perspectives  will  be  presented  during  dispute  resolution  deliberations. 

Proposed  Remedies 

At  the  very  least  NAFTA  should  do  no  harm  to  the  development  of  democratic 
governance  within  NAFTA  countries.  The  difficulty  lies  in  how  to  address  this  con- 
cern when  President  Clinton  has  promised  not  to  re-open  the  text.  It  is  the  text 
itself  that  creates  the  Dispute  and  Administrative  mechanisms. 

*  Implementing  Legislation  to  Provide  Access  to  the  Administration  of  NAFTA 

Congressional  oversight  into  NAFTA  Committee  functions  can  be  achieved  by  prop- 
erly written  implementing  legislation. 

*  NACE  as  a  Forum  for  Resolution  of  Environmental  Disputes 
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Move  adjudication  of  disputes  involving  environmental  laws  to  the  North  American 
Commission  on  the  Environment  (NACE).  The  vision  of  the  NACE  supported  by  all 
environmental  organizations  calls  for  procedurally  transparent  process  with  a  high 
degree  of  public  participation  and  access.  NACE  could  serve  two  functions:  It  could 
be  the  forum  for  the  resolution  of  all  environmental  disputes,  or  it  could  have  the 
authority  to  determine  whether  the  challenge  involved  regulations  whose  sole  pur- 
pose and  effect  is  to  advance  a  legitimate  environmental,  health,  or  safety  goal.  If 
the  regulation  meets  this  test,  then  the  dispute  is  rejected;  if  it  does  not,  then  the 
case  moves  to  Chapter  20  which  covers  NAFTA  dispute.  Although  both  recommen- 
dations are  worthy  of  consideration,  neither  satisfactorily  address  the  undemocratic 
form  of  the  present  NAFTA  dispute  process. 
•  Remove  the  Dispute  Authority  from  NAFTA 

The  lessons  of  the  GAIT  dispute  panels  teach  us  that  it  is  difficult  to  expect  a 
multi-lateral  institution  to  fairly  deal  with  disagreements  between  countries  when  it 
has  a  vested  stake  in  the  outcomes.  In  our  own  government  we  have  separated  gov- 
erning powers  into  three  branches  to  insure  a  balance  of  powers.  One  solution 
would  be  to  remove  the  dispute  process  from  the  jurisdiction  of  NAFTA  completely. 
The  World  Policy  Institute  advocates  that  NAFTA  parties  take  advantage  of 
existing  international  human  rights  treaties  to  resolve  disputes.  Access  and  ac- 
countability in  the  protection  of  the  environment  and  human  rights  are  already 
achieved  in  the  International  Covenant  on  Civil  and  Political  Rights,  the  Inter- 
national Covenant  on  Economic,  Social  and  Cultural  Rights,  and  the  American 
Convention  on  Human  Rights.  Mexico  ratified  all  three;  the  United  States  has 
only  ratified  the  Covenant  on  Civil  and  Political  Rights.  If  the  U.S.  and  Canada 
ratified  the  American  Convention,  all  parties  would  have  access  to  the  Inter- 
American  Court  of  Human  Rights.  This  International  Court  could  hear  the  dis- 
pute and  determine  the  outcome. 

The  Inter-American  Court  is  an  idea  that,  in  principle,  is  endorsed  by  the 
Sierra  Club.  Yet  this  Court,  like  all  international  courts  of  law,  suffers  from  the 
lack  of  enforcement  capability.  For  the  Inter-American  Court  to  be  effective  the 
NAFTA  Protocol  must  compel  Parties  to  comply  with  all  decisions  from  this 
body. 
II.  OMISSIONS 

Either  due  to  the  mis-guided  mandate  for  negotiations  set  by  President  Bush  or  per- 
haps due  to  the  tremendous  pressure  negotiators  found  themselves  under  to  com- 
plete NAFTA  in  unprecedented  tune,  the  December  17,  1992  text  suffers  from  seri- 
ous omissions.  Environmental  NGO's  are  united  in  the  concerns  over  the  lack  of 
funding,  enforcement,  and  "production  process  methods"  provisions  in  NAFTA. 

1.  Funding 

Expanded  trade  costs  money.  It  costs  money  to  build  the  infrastructure  to  trans- 
port products,  it  costs  money  to  build  community  infrastructures  to  provide  waste 
treatment  and  disposal,  sewage  systems  and  potable  water  delivery  systems.  It  also 
costs  money  to  insure  regulatory  compliance. 

Environmentalists  have  been  asked  to  accept  the  traditional  argument  that  m- 
creases  in  economic  revenue  will  increase  general  revenues,  which  can  then  be  used 
to  clean  up  any  environmental  problems  arising  from  trade.  One  trip  to  the  U.S./ 
Mexican  border  shows  how  fallacious  this  argument  is.  After  more  than  twenty 
years  of  heavy  industrialization,  the  "maquiladora"  community  is  now  the  second 
largest  source  of  revenue  in  Mexico.  Yet  the  people  of  "la  frontera"  are  dying  from 
disease  caused  by  illegal  dumping  of  industry  waste  and  a  terrible  lack  of  basic  com- 
munity infrastructure  needs.  Estimates  range  from  U.S  $5-12  billion  dollars  to 
repair  the  damage  and  build  adequate  environmental  infrastructures. 

The  problem  of  inadequate  infrastructure  is  not  just  focused  on  the  border  region; 
Mexico's  environmental  needs  have  been  neglected  since  the  recession  in  the  early 
1980's  caused  the  government  to  reverse  the  program  put  in  place  by  then  President 
de  la  Madrid.  , 

Financial  revenues  are  necessary  in  three  areas.  First,  infrastructure  must  be 
built  to  provide  sewage  and  potable  water  systems,  and  to  properly  manage  solid 
waste.  Second,  revenues  are  necessary  for  environmental  clean-up,  especially  in 
those  areas  where  industries  have  concentrated  without  adequate  infrastructures 
for  decades.  Finally  money  will  be  necessary  to  meet  the  expanding  demands  for 
implementation  of  environmental  laws. 
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Environmental   NGO's  insist  that  the  problem  of  funding  be  resolved  before 
NAFTA  is  in  place,  and  that  the  environmental  needs  of  the  U.S./Mexico  border 
community  be  met  prior  to  NAFTA's  passage. 
Proposed  Remedies 

*  Retain  Existing  Tariffs  as  a  Source  of  Revenue  for  the  Phase-in  Period  of  NAFTA 
NAFTA  eliminates  tariffs  upon  goods  exchanged  under  the  "in-bond"  program.  To 
date,  industries  have  internalized  the  approximate  3%  tax  required  to  do  business. 
Rather  than  eliminate  the  tariff  immediately,  these  revenue  (approximately  $800 
million)  could  be  directed  at  environmental  needs  related  to  NAFTA. 

*  A  Transaction  Tax 

Leaders  in  both  Houses  of  the  United  States  Congress,  including  Congressman  Rich- 
ard Gephardt  and  Senator  Max  Baucus  are  calling  for  a  targeted,  temporary  "trans- 
action tax"  to  generate  revenues  to  address  labor  and  environmental  problems  aris- 
ing from  trade.  Many  recommend  that  industry  be  required  to  pay  1%  of  the  value 
of  goods  and  services  which  cross  the  borders  of  the  NAFTA  countries.  A  1%  tax 
would  generate  at  the  very  least  approximately  $5  billion  dollars. 

*  Funds  Generated  by  "Snap  Back"  Tariffs 

Chapter  8  of  the  NAFTA  text  creates  a  mechanism  which  allows  (under  certain  cir- 
cumstances) NAFTA  parties  to  "snap  back"  to  originally  pre-NAFTA  tariff  levels.  If 
negotiators  allow  for  tariffs  to  "snap-back"  in  cases  of  habitual  violation  of  environ- 
mental regulations,  these  revenues  could  also  be  ear-marked  for  environmental 
needs. 

We  do  not  fully  know  the  costs  associated  with  clean-up,  construction  of  infra- 
structure, and  enforcement.  This  lack  of  information  places  governments  at  a  tre- 
mendous dis-advantage  regarding  the  selection  of  which  revenue  generating  mecha- 
nism is  best,  or  how  much  revenues  are  necessary.  This  is  one  of  the  reasons  the 
Sierra  Club  argued  for  an  Environmental  Impact  Assessment  prior  to  NAFTA  nego- 
tiations. Until  such  time  as  this  information  becomes  available,  the  Sierra  Club  en- 
dorses both  sources  of  revenue. 

The  next  issue  relates  to  how  the  money  is  spent. 

*  Reserve  Some  Revenues  for  Clean-up 

Clearly  some  of  the  revenues  should  be  devoted  to  clean-up  where  it  is  impossible 
to  determine  who  is  responsible  for  the  degradation.  This  is  a  role  for  bi-national 
cooperation  and  clean-up. 

*  A  North  American  Development  Bank 

Waste  treatment  facilities,  permanent  containment  sites,  and  the  construction  of 
roads,  sewage  systems,  and  potable  water  delivery  systems  provide  community  serv- 
ices which  can  themselves  in  some  cases  generate  revenues  through  user  fees.  De- 
velopment banks  or  funding  organizations  underwritten  by  governments  could  fund 
these  kinds  of  projects. 

The  North  American  Development  Bank  (NADB)  recommended  by  professors  from 
the  University  of  California  or  the  Environmental  Fund  suggested  by  Congressmen 
Ron  Wyden  and  Bill  Richardson,  resolve  a  number  of  problems  relating  to  funding. 
First,  they  create  a  repository  for  trade  tax  revenues  beyond  the  reach  of  govern- 
ments. Second,  acting  as  lending  institutions  they  can  expand  the  usefulness  of 
these  funds  through  capitalization  and  amortization.  Third,  once  fully  operational 
they  can  be  self-supporting.  And  finally,  as  lending  institutions  they  can  use  market 
incentives  to  use  the  resources  properly. 

If  the  "development  bank"  approach  is  used,  a  number  of  important  considerations 
must  be  met.  First,  local  and  sub-federal  input  into  the  lending  decisions  by  these 
institutions  is  essential  to  avoid  the  problems  created  by  bankers  whose  sole  interest 
might  be  a  high  return  on  the  investment  dollar.  Second,  the  lending  criteria  must 
be  defined  in  such  a  way  that  allows  the  lending  institutions  room  for  creative  fi- 
nancing, yet  insures  that  the  loans  are  repayable.  Finally,  the  scope  of  the  lending 
institution  must  be  defined  in  some  way  to  focus  attention  on  the  environmental 
implications  of  trade. 
2.  Enforcement 

Environmental  NGO's  are  united  in  their  desire  to  see  multi-national  industries 
compete  on  a  "level  playing  field".  Our  view  of  "level",  however,  is  one  where  in- 
dustries are  not  capable  of  escaping  environmental  regulations  by  seeking  nations 
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where  enforcement  is  lax,  or  where  they  can  exploit  the  circumstances  of  developing 
nations  in  need  of  foreign  investment  dollars  to  bolster  their  economies.  We  ac- 
knowledge that  the  principal  motivation  for  investing  overseas  may  not  be  driven 
by  reasons  of  "environmental  flight".  But  we  are  certain  that,  once  industries  re- 
locate, the  tendency  to  externalize  environmental  costs  whenever  possible  is  great. 
For  these  reasons  enforcement  of  environmental  laws  must  be  a  part  of  the 
NAFTA  supplemental  agreements.  Articles  1114  of  the  December,  1992  Text  cannot 
be  considered  be  effective  enforcement  mechanisms,  as  they  provide  no  guarantee 
that  corrective  steps  will  be  taken,  or  that  countries  reserve  the  right  to  address 
these  infractions  in  the  event  of  habitual  non-compliance. 

Proposed  Remedies 

*  Snap-back  Provisions  of  Chapter  8  Apply  to  the  Environment 

Chapter  8  of  the  NAFTA  text  allows  Parties  to  return  to  the  tariff  levels  prior  to 
NAFTA  in  the  event  that  sudden  increases  in  imports  harm  the  national  economy. 
This  protection  is  designed  to  help  prevent  "product  dumping"  by  trading  partners. 
The  NAFTA  supplemental  agreement  could  use  the  idea  of  "snap-back"  tariffs  on 
products  produced  using  environmental  unsound  technologies  to  protect  domestic  in- 
dustries from  the  same  kinds  of  uncompetitive  practices. 

Snap  back  remedies  have  two  weaknesses.  Returning  to  original  tariff  levels  may 
not  be  an  adequate  dis-incentive  for  environmental  degradation.  In  addition,  deter- 
mining that  industry  behavior  within  the  sovereign  borders  of  a  trading  partner 
may  be  difficult. 

*  Citizen  Action  in  Domestic  Courts  of  Law  for  Environmental  Violation 

The  Intellectual  Property  chapter  of  NAFTA  requires  that  Parties  guarantee  citizen 
access  to  domestic  courts  of  law  for  violations  of  intellectual  property  rights.  This 
precedence  in  NAFTA  suggests  two  similar  environmental  scenarios  to  address  en- 
forcement which  are  consistent  with  the  terms  in  the  existing  Agreement. 

1)  Tort  Law:  The  supplemental  agreement  could  guarantee  that  citizens  within 
the  NAFTA  countries  have  the  right  to  seek  personal  compensation  from  indi- 
viduals or  corporations  who  violate  domestic  environmental  laws. 

2)  Anti-Competitive  Argument:  The  supplemental  agreement  could  guarantee 
that  NAFTA  investors  could  seek  personal  compensation  for  lost  market  share 
which  occurs  because  competitors  have  reduced  their  production  costs  by  exter- 
nalizing environmental  costs. 

The  changes  to  Mexican  statutes  regarding  "NAFTA  citizen"  access  to  domestic 
courts  are  already  required  by  NAFTA,  so  no  additional  changes  would  be  re- 
quired. 
3.  Production  Process  Methods  (PPM's) 

NAFTA  is  silent  on  the  issue  of  PPM's,  one  of  the  most  contested  disputes  be- 
tween trade  and  environment  advocates.  From  an  environmental  perspective,  fail- 
ure to  address  the  method  of  production  is  a  failure  to  protect  the  environment;  just 
because  the  effluent  is  in  some  one  else's  country  does  not  remove  responsibility 
from  the  end  consumers  of  the  product.  NAFTA's  failure  to  address  this  problem 
shows  a  lack  of  leadership  on  the  part  of  the  United  States  in  the  area  of  global 
environmental  protection. 
Proposed  Remedies 

The  remedies  suggested  in  enforcement,  when  applied  to  the  production  process, 
should  be  adequate  dis-incentives  to  dissuade  industries  from  environmentally  un- 
sound production  practices. 
III.  THE  NORTH  AMERICAN  COMMISSION  ON  THE  ENVIRONMENT 

Much  has  been  written  on  the  structure  and  scope  of  the  NACE.  Mr.  Wyden  and 
Richardson,  and  Senator  Max  Baucus  have  all  commented  on  its  structure.  Environ- 
mental organizations  and  coalitions  have  also  outlined  a  number  of  possible  struc- 
tures for  NACE.  Rather  than  dwell  on  these,  I  will  list  some  possible  responsibil- 
ities: 

*  Assist  in  the  enforcement  of  environmental  laws 

*  Assist  in  the  implementation  of  new,  environmentally  safe  technologies 

*  Provide  information  for  all  interested  citizens  regarding  government  enforce- 
ment of  environmental  regulations,  results  of  investigations  of  citizen  com- 
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plaints  against  potential  violators,  and  routine  analysis  of  the  impact  of  liberal- 
ized trade  on  the  environment  in  North  America. 

*  Participate  in  the  NAFTA  dispute's  which  involve  environmental  regulations; 
either  resolve  the  disputes  themselves,  or  make  recommendations  to  the 
NAFTA  Commission  on  Trade  on  fines  or  penalties. 

*  Independent  Investigative  authority  to  reduce  undue  government  influence  in 
conducting  investigations  and  writing  reports. 

These  are  only  some  of  the  recommendations  for  NACE;  I  urge  you  to  consider  the 
testimonies  of  the  other  members  of  this  panel,  and  the  recommendations  offered  by 
your  colleagues  in  the  House  and  Senate  to  gain  a  clearer  picture  of  the  potential 
for  this  tri-lateral  environmental  organization. 

CONCLUSION 

The  intention  of  this  testimony  is  not  offering  any  one,  or  any  combination  of  the 
above  suggestions,  as  the  method  of  insuring  that  the  NAFTA  package  meet  the  test 
of  environmentally  sensitive  trade.  We  understand  that  U.S.  negotiators  will  require 
leeway  in  crafting  a  combination  of  environmental  provisions  that  meet  the  objec- 
tives of  their  Mexican  and  Canadian  counterparts.  Our  goal  is  to  provide  a  guideline 
for  environmentally  responsible  trade  rules,  and  to  provide  as  many  suggestions  as 
possible  to  achieve  this  goal.  We  will  not  be  able  to  determine  whether  the  entire 
NAFTA  package  is  adequate  to  address  these  needs  until  we  are  able  to  examine 
the  entire  content  of  the  package.  This  includes  not  only  the  Agreement  and  its  sup- 
plemental agreements,  but  also  the  implementing  legislation,  and  any  additional  do- 
mestic legislation  Congress  feels  is  necessary  to  insure  environmentally  safe  trade. 

The  Sierra  Club  believes  that  we  are  at  a  critical  point  in  the  future  of  NAFTA. 
On  numerous  occasions  members  of  Congress  have  indicated  that  the  absence  of  en- 
vironmental provisions  in  the  NAFTA  package  will  prohibit  them  from  voting  in 
favor  of  the  Agreement.  We  are  working  hard  to  see  that  this  does  not  become  the 
fate  of  NAFTA;  however,  we  cannot  support  an  Agreement  that  offers  so  little 
promise  in  the  way  of  truly  integrating  environmental  concerns  and  trade  princi- 
ples. 
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408  C  Street.  N.E.  Washington.  D.C.  20002  202.  •  547  •  ll4l 


April  2,  1993   . 

S«n^cor  Max  B^i.uoua 

Chairman  . 

Comaltt^ae  on  the  Envlroimanc  and  Public  Works 

Senate  Office  Building 

Washington,  D.C.  20510 

Dear  Senator  Baucus: 

Thank  you  for  having  us  testify  recently  before  your 
eonnittee  on  NAFTA.  Following  the  hearing,  you  asked  us 
Co  respond  in  writing  to  a  question  posed  by  Senator  Boxer. 

Senator  Boxer  asked  what  the  Unlced  Scaces  qust  do  in  the 
negotiations  to  ensure  that  MAFIA  cannot  be  interpreted  to 
nullify  federal  and  state  environoental  law? 

We  share  the  concerns  she  expressed  in  her  question  about 
the  implLcatioiui  of  NAFTA  for  such  U.S.  laws  m  the  Clean  Air 
Act  and  Water  Pollution  Cencrel  Acts,  as  vail  aa  vrlldlife  protec- 
tion lavs  auoh  as  the  Wild  Bird  PV^otection  Act  and  the  Drift 
Net  Act  and  provisions  of  the  Marine  Maonal  Act  that  protect 
dolphins.  I   an  attaching  extracts  from  documents  that  we  have 
prepared  that  explain  the  baais  for  our  concerns. 

To  deal  with  thaaa  problena,  we  would. suggest  that  the 
U.S.  Trade  Office  negotiate  dlarificatione  to  the  text  of 
NAFTA  along  the  following  lines: 

(1)  gpftdacuff  Regulation: 

a.  In  place  of  language  requiring  that  regulations  be 
based  on  risk  assessment  and  science,.*  the  following 
language  should  be. substituted;  . 

"the  parties  agree  to  take  account  of  risk  assessment, 
soientifte  evidence  or  Justification  and  international 
standard*.*   These  changes  should  be  nade  in  Articles 
712  and  907.   Theae  ohaitgee  would  be  it  clear 
that  tha  parties  need  not  base  their  standards 
entirely  on  these  factors  but' should  take  them  into 
account. 

b.  Hereover,  there  should  be. an  agreement  in  a  prot6eel 
•  Co  NAFTA  that  Che  word  "necessary"  with  regards  to 

atandards  will  be  interpreted  to  mean  'nteessary 

In  the  view  of  the  importing  country."  This  clarlf tcatton  , 


"^ntm  we  ay  to  pick  out  tDjMag  bj  hsetf,  we  find  k  hitched  to  oreiytfajDg  eke  in  the  uoivaae.'/iAe  i 
NadoodHndquatteR!  730  PblkStnM.  San  Fhuidsco.Cali&niii  94109    (4U)  776-2211     . 
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would  provide  a  way  out  of  Che  requlreaent  of  Avoiding 
regulation  unless  It  can  be  Justified  )>y  the  circular 
logic  of  a  'necessity*  test. 

c.   Finally,  a  provision  should  be  put  in  a  protocal 
specifying  that  dispute  resolution  panels  should  be 
limited  to  adjudicating  those  dtapuces  which 
involve  measures  which  were  taken  primarily  for 
purposes  of  achieving  connercial  advantage  or  where 
the  standards  imposed  were  less  strict  for  domestic 
products  than  imported  ones.  This  provision  would 
eliminate  most  issues  over  U.S.' environmental  regulations, 
unless  they  were  clearly  discriminatory  or  shams. 


(2)  Lowering  Pollution  Control  Standards 

NAFTA  encourages  harmonization  of  the  pollution 
control  standards  of  the  three  countries.  Because  . 
they  could  be  harmonlEed  downward  as  well  as  upwards, 
the  implementing  legislation  should  cont«lln  a  provisio 
directing  the  U.S.Trads  Office  not  to  agree  to  the 
adoption  of  any  new  standard  that  would  represent  a 
reaction  in  the  stringency  of  the  standard  then 
applicable  in  the  United  States.  This  provision 
would  at  least  keep  the  Trade  Office  from  preparing 
implementing  legislation  that  would  propose  lowering 
U.S.  standards. 


(3)  Wildlife  Protection  Laws 

NAFTA  provides  no  warrant  for  U.S.  laws  which  regulate 
imports  on  the  basis  of  "production  process. methods." 
The  Lacey  Act  of  1900  (as  well  as  many  others)  regulate 
on  this  basis.   At  the  very  least,  a  special  exception 
is  needed  to  legitimate  wildlife  protection  laws  of 
this  sort. 

The. following  language  should  be  put  in  a  protocol: 

"Notwithstanding  any  other  provision  of  NAFTA,  any  . 
party  may  restrict  the  import  of  products  taken  from 
the  wild  In  a  manner  which  is  less  protective  of  the 
species  taken,  or  of  other  species  incidentally 
impacted  in  the  taking  process,  than  is  specified 
in  the  standards  established  by  any  of  the  parties 
to  NAFTA,  or  by  International  agreement." 

This  kind  of  waiver  would. allow  the  U.S.  to  maintain 
its  tuna/dolphin  laws,  its  ban  on  importing  wild  birds 
and  its  ban  on  Importing  elephant  ivory. 
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.In  addition  to  bslng  concsmed  over  nalntalaing  the  rigor 
o£  U.S.  environaental  lays,  we  ate  concerned  about  naintalnlng 
unfettered  the  ability  of  the  United  Stetas  to  ent«r  Into  ntM 
environmental  conventions.  NAFtA  only  recognizee  three  such 
Donventlons  of  hundreds  to  vhloh  the  United  States  la  a  party. 
FViture  conventions  can  only  be  recognised  If  the  other  partiM 
agree. 

A  provision  ahould  be  added  to  the  text  of  NATTA  •» 
follows  (In  conneodon  with  the  provision  giving  the  three 
environaental  conventions  precedence) : 

■...end  all  exlatlng  international  conventions  dealing  . 
with  conservation,  wildlife,  or  protection  of  the 
•nvtronnenc,  aa  well  aa  all  contentions  on  these  8vA>JeeM 
whloh  shall  ba  signed  by  eny  of  the  parties  to  MAFIA  In  tliB 
future ,  shall  also  b«  aoc6rded  precedence . " 


We  hope  that  you  find  these  suggestions  to  be  useful. 
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Testimony  of  the  Natural  Resources  Defense  Council  by  Justin  Ward,  Senior 
PoucY  Speciaust  and  S.  Jacob  Scherr,  Senior  Attorney 

The  Natural  Resources  Defense  Council  (NRDC)  appreciates  the  opportunity  to 
testify  on  the  North  American  Free  Trade  Agreement  (NAFTA).  ^  Our  organization 
has  participated  extensively  throughout  the  negotiations.  NRDC's  involvement  over 
the  last  two  years  has  included  testimony  before  USTR's  staff  policy  committee  and 
Congressional  oversight  hearings,  detailed  comments  on  the  U.S.-Mexico  border 
plan  and  environmental  review  documents,  frequent  discussions  with  the  negotia- 
tors, and  service  on  USTR's  private  sector  advisory  system. 

During  the  process,  we  have  worked  closely  with  other  environmental  groups  in 
all  three  countries  to  offer  specific  recommendations  to  the  trade  negotiators.  Some 
of  these  recommendations  have  found  expression  in  the  NAFTA  text,  as  well  as  the 
environmental  "parallel  track"  activities  surrounding  the  trade  talks.  Whatever  the 
final  outcome,  the  NAFTA  process  has  greatly  advanced  international  recognition  of 
the  need  to  factor  environmental  considerations  into  trade  policy  and  economic  inte- 
gration. 

Notwithstanding  some  positive  features,  the  current  agreement  lacks  sufficient 
environmental  safeguards.  Stronger  measures  are  needed  within  environmental  side 
agreements,  the  implementing  legislation,  the  Statement  of  Administrative  Action, 
and  other  elements  of  the  NAFTA  package  that  may  come  before  Congress  later 
this  year.  Our  testimony  today  presents  specific  recommendations,  with  emphasis  on 
issues  that  deserve  prominence  within  the  trinational  side  negotiations  that  begin 
this  week  in  Washington. 

I.   THE   NEED   FOR  STRONGER  ENVIRONMENTAL   PROGRAMS   AND   EN- 
FORCEMENT 

As  the  economies  of  the  United  States,  Mexico  and  Canada  have  grown  more 
interdependent,  regional  strategies  for  the  environment  have  remained  piecemeal 
and  limited.  Alberto  Szekely,  a  Mexican  legal  authority  and  member  of  the  United 
Nations  International  Law  Commission,  has  argued  for  concerted  action  by  the 
three  countries  to  address  forest  destruction,  decline  of  migratory  species,  air  and 
water  pollution,  and  other  threats  to  the  regional  ecology.^  The  NAFTA  side  negoti- 
ations offer  a  major  opportunity  to  develop  joint  solutions  to  national  and  trans- 
boundary  environmental  problems,  and  to  address  potential  conflicts  between  trade 
and  the  environment. 

Half  steps  will  not  be  enough  to  combat  the  monumental  environmental  problems 
facing  citizens  throughout  the  continent.  A  year  ago  this  month,  Mexico  City  resi- 
dents suffered  the  worst  air  pollution  emergency  on  record.  Last  April,  an  explosion 
in  city  sewers  left  more  than  200  people  dead  in  Guadalajara;  this  catastrophe  re- 
sulted from  outmoded  infrastructure  and  poor  environmental  management  by 
PEMEX,  Mexico's  state-run  oil  monopoly. 

Much  of  the  NAFTA  environmental  debate  has  focused  on  the  U.S.-Mexico  border 
region,  where  public  health  and  environmental  quality  have  been  major  casualties 
of  unplanned  urban  and  industrial  development.  The  American  Medical  Associa- 
tion's Council  on  Scientific  Affairs  noted  recently  that  unchecked  pollution  is  "seri- 
ously threatening  health  and  future  economic  vitality  on  both  sides  of  the  border."  ^ 

Many  problems  result  from  failures  to  enforce  environmental  laws.  A  recent  Gen- 
eral Accounting  Office  (GAO)  study  found  that  none  of  six  U.S.  majority-owned  ma- 
quiladoras  sampled  had  prepared  an  environmental  impact  assessment  (EIA),  as  re- 
quired under  Mexico's  1988  General  Ecology  Law.  *  The  GAO  findings  parallel  the 
observations  of  Mexican  environmentalists  who  have  described  chronic  and  wide- 
spread violations  of  Mexico's  innovative  EIA  requirements.  Implementation  of  those 
requirements  has  routinely  neglected  timely  disclosure  of  assessment  documents,  as 
well  as  full  notice  and  comment  procedures  that  are  essential  to  informed  public 
participation.  ^ 


'  NRDC  is  a  national,  non-profit  environmental  organization  with  more  than  170,000  mem- 
bers, dedicated  to  the  protection  of  natural  resources,  public  health  and  environmental  quality 
in  the  United  States  and  worldwide.  For  over  15  years,  NRDC  has  had  an  active  interest  in  the 
environmental  impacts  of  U.S.  foreign  aid,  trade  policy  and  investment. 

2  A.  Szekely,  "Establishing  a  Region  for  Ecological  Cooperation  in  North  America,"  32  Natu- 
ral Resources  Journal,  pp.  563-622  (Summer  1992). 

^  AMA  Council  on  Scientific  Affairs,  "A  Permanent  U.S.-Mexico  Border  Environmental 
Health  Commission,"  263  Journal  of  the  American  Medical  Association,  p.  3321  (June  27,  1990). 

■»  U.S.  General  Accounting  Office,  "U.S.-Mexico  Trade:  Assessment  of  Mexico's  Environmental 
Controls  for  New  Companies,"  p.  13  (GAO/GGD-92-113,  August  1992). 

*  Human  Rights  Watch  and  NRDC,  Defending  the  Earth:  Abuses  of  Human  Rights  and  the 
Environment,  pp.  69-70  (June  1992). 


The  situation  concerning  hazardous  industrial  wastes  in  Mexico  dramatically  il- 
lustrates the  magnitude  of  the  challenges.  According  to  Dr.  Lilia  Albert,  a  Mexican 
expert  in  environmental  toxicology,  only  one  percent  of  Mexico's  hazardous  industri- 
al waste  is  treated  and  confined  properly.  She  estimates  that  "the  remaining  99  per- 
cent. .  .is  stored  or  buried  at  company  sites,  taken  to  municipal  landfills,  burned 
clandestinely,  dumped  into  urban  wastewater  systems,  or  illegally  buried."  ®  Dr. 
Albert  notes  further  that  more  than  95  percent  of  the  hazardous  industrial  wastes 
generated  in  Mexico  City  are  disposed  of  through  the  municipal  wastewater  system. 

Before  leaving  this  section,  it  must  be  noted  that  the  environmental  issues  sur- 
rounding North  American  trade  are  by  no  means  confined  to  Mexico's  interior  or 
the  U.S.-Mexico  border  region.  This  is  illustrated  by  the  situation  in  western  British 
Columbia,  where  intensive  wood  production  for  international  markets  threatens  an- 
cient forest  ecosystems.  The  vast  majority  of  logging  in  British  Columbia  is  of  old 
growth  timber  on  provincial  "Crown"  lands,  which  is  in  turn  exported  to  the  U.S., 
Europe  and  Japan.  Weak  forest  practice  laws  allow  indiscriminate  clearcutting,  loss 
of  habitat  for  endangered  species,  and  other  environmental  damage. 

One  of  the  most  spectacular  and  threatened  parts  of  British  Columbia  is  Clayo- 
quot  Sound,  the  southernmost  intact  expanse  of  North  America's  coastal  temperate 
rainforest.  NRDC  is  working  with  other  organizations  in  Canada  and  the  United 
States  to  advocate  protection  for  this  ecological  treasure.  As  discussed  in  the  follow- 
ing section,  we  believe  that  enforcement  of  forest  management  laws,  as  well  as  sub- 
sidies for  natural  resource  extraction,  such  as  the  below-cost  logging  exhibited  in 
British  Columbia  and  Alaska's  Tongass  National  Forest,  should  be  among  the  issues 
explored  by  a  North  American  Commission  on  the  Environment. 
II.  A  NORTH  AMERICAN  COMMISSION  ON  THE  ENVIRONMENT 

Since  the  outset  of  the  North  American  free  trade  negotiations,  NRDC  has  advo- 
cated creation  of  a  trinational  commission  empowered  to  act  as  a  "roving  spotlight" 
on  each  country's  environmental  performance.  The  environment  ministers  from  the 
United  States,  Mexico  and  Canada  embraced  this  concept  in  principle  last  fall,  and 
the  "NACE"  is  now  a  key  component  in  the  NAFTA  side  negotiations.  The  follow- 
ing discussion  recommends  specific  ideas  for  this  new  institution. '' 

A.  Purpose  of  the  Commission 

The  primary  rationale  for  a  new  commission  is  to  provide  a  mechanism  to  en- 
hance North  American  regional  cooperation  on  environmental  policies  and  pro- 
grams. The  Commission  should  focus  heavily  on  pollution,  toxics  and  other  matters 
relating  to  public  and  occupational  health.  The  scope  of  the  Commission's  mandate 
should  also  include  natural  resource  conservation  and  sustainable  development.  In 
addition,  the  Commission  should  promote  the  right  of  the  public  to  participate  in 
environmental  decision-making. 

The  agreement  creating  the  Commission  should  obligate  each  Party  to  ensure 
that  its  legal  system  gives  citizens  rights  to  effective  enforcement  of  environmental 
laws,  including  general  due  process  guarantees,  as  well  as  rights  to  specific  damages 
and  injunctive  relief  Such  obligations  would  be  parallel  to  NAFTA's  enforcement 
provisions  concerning  Intellectual  Property  (Articles  1714-1718).  Those  provisions 
guarantee  intellectual  property  right  holders  access  to  domestic  courts  and  adminis- 
trative tribunals  to  protect  their  interests. 

We  are  encouraged  by  recent  suggestions  by  Ambassador  Kantor  that  similar  pro- 
tections should  be  employed  in  the  environmental  context.  ^  In  this  regard,  one  im- 


6  L.  Albert,  "Hazardous  Industrial  Wastes  in  Mexico"  (Remarks  to  "Forum  on  Mexican  En\d- 
ronmental  and  Health  Issues:  Options  for  North  American  Solutions,"  Washington,  D.C., 
Feb.  19,  1993).  ,       .  ^    ^ 

'  This  portion  of  our  testimony  is  taken  from  a  recent  paper  NRDC  prepared  jointly  with  the 
Environmental  Defense  Fund,  Border  Ecology  Project,  Texas  Center  for  Policy  Studies,  and  Ari- 
zona Toxics  Information.  Our  recommendations  are  largely  patterned  on  a  Commission  model 
proposed  in  October  1992  by  the  Union  de  Groupos  Ambientalistas  and  other  Mexican  environ- 
mental organizations.  Key  elements  of  these  proposals  also  parallel  various  recommendations 
offered  by  other  environmental  groups  in  the  United  States,  as  well  as  a  paper  issued  earlier 
this  month  by  Pollution  Probe,  an  environmental  organization  based  in  Toronto. 

*  Testimony  of  Ambassador  Mickey  Kantor,  U.S.  Trade  Representative,  before  the  Senate 
Committee  on  Finance,  March  9,  1993,  and  before  the  House  Ways  and  Means  Subcommittee  on 
International  Trade,  March  11,  1993.  See  also  G.  Foy,  "Environmental  Protection  Versus  Intel- 
lectual Property.  The  U.S.-Mexico  Free  Trade  Agreement  Negotiations,"  4  International  Envi- 
ronmental Affairs,  pp.  323-337  (Fall  1992). 
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portant  reference  point  is  the  "Rio  Declaration  on  Environment  and  Development" 
that  the  Parties  adopted  at  the  Earth  Summit  last  June.  Principle  10  of  that  decla- 
ration specifies  that:  ^ 

At  the  national  level,  each  individual  shall  have  appropriate  access  to  informa- 
tion concerning  the  environment  that  is  held  by  public  authorities,  including 
information  on  hazardous  materials  and  activities  in  their  communities,  and 
the  opportunity  to  participate  in  the  decision-making  process  .  .  .  Effective 
access  to  judicial  and  administrative  proceedings,  including  redress  and  remedy, 
shall  be  provided. 

This  principle  should  be  applied,  among  other  purposes  within  the  NAFTA  side 
agreements,  to  create  and  expand  environmental  citizen  suit  provisions  and  commu- 
nity "right-to-know"  programs  for  toxic  release  disclosure  in  Mexico,  the  United 
States  and  Canada. 

B.  Structure  and  Procedures 

The  Commission  should  consist  of  three  basic  components: 

1)  A  Council  of  the  Parties  comprising  the  environment  ministers  from  each  coun- 
try, or  other  high-level  government  officials  with  relevant  environmental  and 
health  portfolios.  This  part  of  the  Commission  would  handle  initiation  of  interna- 
tional environmental  agreements,  inter-governmental  coordination  and  exchange  ac- 
tivities, commission  budget  and  financial  matters,  and  other  functions  requiring 
government  involvement.  Each  Council  member  may  appoint  a  delegate  or  liaison 
with  full-time  responsibility  for  Commission  matters. 

The  Council  should  meet  at  least  twice  a  year  in  regular  sessions  open  to  the 
public,  rotating  the  venue  among  the  three  countries.  Records  of  Council  action  and 
other  relevant  documentation  should  be  publicly  available. 

2)  A  Committee  of  Environmental  Experts  that  would  include  three  members  from 
each  country,  appointed  to  serve  in  their  individual  capacity.  Basic  qualifications 
would  include  demonstrated  expertise  in  environmental  affairs,  with  no  financial 
conflicts  of  interest.  Committee  members  should  serve  for  staggered  four  year,  re- 
newable terms,  with  a  Chair  elected  biennially  by  the  nine  members. 

Each  Party  would  establish  a  procedure  for  its  selection  of  Committee  members, 
with  opportunity  for  review  and  comment  by  non-governmental  organizations  and 
members  of  the  public.  The  mix  of  appointed  committee  members  should  include, 
from  each  country,  at  least  one  representative  of  a  non-governmental  organization 
who  has  broad  support  within  the  country's  environmental  community. 

The  Committee  should  meet  at  least  quarterly  in  regular  sessions  open  to  the 
public,  rotating  the  venue  among  the  three  countries.  Two  of  these  quarterly  ses- 
sions should  be  scheduled  to  enable  joint  meetings  with  the  Council  of  the  Parties. 

3)  A  professional  staff  Secretariat  hired  to  serve  at  the  pleasure  of  the  Council  and 
the  Committee  of  Experts.  The  Secretariat  should  be  interdisciplinary  to  cover  the 
full  range  of  legal,  policy,  scientific  and  technical  issues  confronting  the  Commis- 
sion. The  Secretariat  would  be  housed  in  a  single  North  American  location  to  be 
determined  by  the  Council  of  the  Parties.  The  Secretariat  should  also  maintain  liai- 
son offices  in  each  country  to  facilitate  public  inquiries  and  involvement. 

C.  Functions  and  Responsibilities 

We  have  recommended  that  the  environmental  commission's  functions  should  fall 
into  six  inter-related  categories.  These  include: 

1)  Annual  reports  and  recommendations 

Within  one  year  after  NAFTA  goes  into  effect,  and  annually  thereafter,  the  Com- 
mittee of  Experts  should  issue  reports  to  the  Council  of  the  Parties  and  to  the  gener- 
al public  of  each  country.  The  Secretariat,  as  one  of  its  principal  responsibilities, 
would  gather  background  data  and  conduct  analysis  for  the  reports. 

The  Committee's  annual  reports  should  be  issued  in  draft  form,  subject  to  public 
notice  and  comment  in  Canada,  Mexico  and  the  United  States.  The  Committee 
should  regularly  conduct  public  hearings  and  on-the-ground  fact  finding  in  all  three 
countries  to  collect  information  for  all  stages  of  its  reports  and  investigations.  The 
Parties  should  facilitate  this  process.  The  reports  and  recommendations  should  be 
issued  by  consensus,  with  opportunity  for  minority  views. 

These  reports  should  contain  a  critical  assessment  of  each  country's  adoption  of, 
and  compliance  with,  domestic  environmental  regulations  and  international  envi- 
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ronmental  agreements.  The  reports  should  also  contain  detailed  discussion  of  ac- 
tions by  states  and  provinces  on  environmental  regulation  and  enforcement. 

In  addition,  the  reports  should  evaluate: 

— environmental  conditions  and  trends  throughout  North  America; 
— the  short-  and  long-term  impacts  of  NAFTA  and  liberalized  trade  on  the  envi- 
ronment and  on  economic  sectors  such  as  energy,  agriculture  and  forestry; 
— the  environmental  impacts  of  subsidies  for  natural  resource  extraction  (e.g., 
direct  and  indirect  government  assistance  for  logging,  mining,  irrigation  water, 
livestock  grazing,  development  of  exhaustible  energy  resources); 
—the  impacts  on  trade  and  competitiveness  of  differences  in  environmental  regu- 
lations and  enforcement  practices  among  the  countries; 
— specific  applications  of  the  "polluter  pays"  and  "user  pays"  principles  to  ensure 
that  private  investment  revenues  are  leveraged  for  environmental  infrastruc- 
ture and  enforcement  capacity;  and 
—the  parties'  success  in  implementing  NAFTA's  stated  objectives  to  "promote 
sustainable  development  .  .  .  [and]  strengthen  the  development  and  enforce- 
ment of  environmental  laws  and  regulations." 
The  Committee  would  also  have  discretion  to  report  on  other  matters,  either  within 
the  annual  reports  or  in  separate  documents. 

The  annual  reports  should  include  specific  recommendations  on  needed  measures 
to  correct  problems  identified  in  all  categories  of  the  reports,  including  modifica- 
tions of  NAFTA  and  the  environmental  commission  itself.  The  recommendations 
should  include  specific  proposals  and  timetables  for  regional  "upward  harmoniza- 
tion" in  situations  where  major  differences  are  identified  among  the  parties'  envi- 
ronmental laws,  regulations  or  technical  norms,  and  for  the  reduction  or  elimina- 
tion of  subsidies  for  natural  resource  extraction  and  development. 

Within  six  months  of  receiving  the  report,  the  Council  of  the  Parties  should  issue 
a  detailed  statement  on  how  the  governments,  acting  separately  and  jointly,  will  re- 
spond to  the  report's  recommendations.  The  Committee  of  Experts  would  factor  the 
adequacy  of  the  governments'  response  into  the  following  year  s  report. 

2)  Development  of  new  disciplines  on  trade  and  the  environment 

During  its  first  year  of  existence,  the  Commission  should  develop  recommenda- 
tions for  the  following  new  disciplines  to  integrate  trade  and  environmental  con- 
cerns: 1)  rules  to  allow  countries  to  restrict  trade  based  on  process  and  production 
methods  that  injure  resources  of  global  concern;  2)  tariffs,  duties,  import  restrictions 
or  other  measures  to  redress  competitive  imbalances  resulting  from  weak  environ- 
mental regulations  and  enforcement  practices;  and  3)  rules  to  limit  or  eliminate  gov- 
ernment subsidies  for  natural  resource  extraction  and  development.  The  new  disci- 
plines developed  by  the  environmental  commission  should  be  incorporated  in  the 
NAFTA  trade  regime. 

The  Commission  should  also  work  toward  improving  the  valuation  of  natural  re- 
sources as  called  for  in  Chapter  8,  Part  D  of  Agenda  21.  Under  this  standard,  na- 
tional income  accounting  for  natural  resources  should  account  for  the  real  environ- 
mental costs  of  their  exploitation  and  future  availability.  In  its  annual  reports,  the 
Committee  should  describe  and  assess  each  Party's  development  and  use  of  national 
systems  of  integrated  environmental  and  economic  accounting  (lEEA).  lEEA  will  aid 
the  Commission  and  the  Parties  in  their  evaluation  of  the  effect  of  trade  and  subsi- 
dies on  the  environment,  as  well  as  the  fair  imposition  of  penalties  for  unmitigated 
environmental  enforcement  failures. 

3)  Investigations  of  specific  complaints 

In  addition  to  the  general  investigations  conducted  in  preparation  of  the  annual 
reports  and  recommendations,  the  Committee  of  Experts  should  conduct  investiga- 
tions of  complaints  brought  by  NAFTA  parties,  individuals,  state  and  local  govern- 
ments, or  non-governmental  organizations  concerning  the  failure  of  any  country  or 
its  sub-divisions  to  enforce  its  environmental  laws,  enact  needed  legal  and  policy  re- 
forms or  comply  with  international  environmental  agreements.  This  would  be  with- 
out prejudice  to  any  domestic  legal  remedies  available  to  the  complainants. 

As  one  of  its  initial  actions,  the  Committee  should  establish  criteria  for  choosing 
and  setting  priorities  among  complaints  received.  Selection  of  complaints  will  in- 
volve some  preliminary  assessments  of  the  magnitude  of  regional  or  global  environ- 
mental effects,  as  well  as  the  importance  of  specific  cases  as  precedent  for  other  cir- 
cumstances. Within  90  days  of  deciding  to  investigate  a  complaint,  the  Committee 
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should  report  its  findings  to  the  Council  of  the  Parties  and  to  relevant  local  environ- 
mental authorities.  A  compendium  of  findings  from  the  investigations  should  also  be 
included  in  the  annual  reports. 

Six  months  after  issuing  its  findings  in  a  particular  matter,  the  Committee  should 
conduct  a  follow-up  investigation.  If  lax  enforcement  is  shown  to  persist,  the  matter 
should  be  referred  for  further  action  under  disciplines  developed  by  the  commission 
along  lines  discussed  in  the  previous  section.  Thus,  for  example,  enforcement  fail- 
ures that  persist  after  full  warnings  and  consultations  could  lead  to  NAFTA  dispute 
proceedings  and  imposition  of  import  restrictions,  duties  or  other  trade  penalties.  * 

4)  Oversight  of  standards  harmonization  under  NAFTA 

The  NAFTA  provisions  concerning  "Sanitary  and  Phytosanitary  Measures" 
(Chapter  7)  and  "Technical  Barriers  to  Trade"  (Chapter  9)  establish  committees  and 
procedures  for  international  "harmonization"  of  standards.  The  Committee  of  Ex- 
perts should  monitor  this  process  specifically  to  ensure  "upward"  harmonization  in 
fulfillment  of  NAFTA's  requirement  that  harmonization  occur  "without  reducing 
the  level  of  safety  or  of  protection  of  human,  animal  or  plant  life  or  health,  the  en- 
vironment or  consumers"  (Article  906.2;  see  also  Article  714.1).  For  example,  it  is 
critical  that  this  policy  govern  harmonization  of  vehicle  emission  standards  that 
may  be  set  by  the  land  transportation  subcommittees  established  under  Annex  913- 
A  and  913-C  of  NAFTA. 

5)  Intervention  in  NAFTA  disputes 

By  request  of  a  party  or  on  its  own  volition,  the  Committee  should  illuminate  en- 
vironmental issues  involved  in  NAFTA  disputes.  The  Committee  should  specifically 
have  the  right  to  intervene  at  any  stage  of  the  dispute  process,  from  advising  parties 
involved  in  consultations,  to  submission  of  briefs  in  dispute  resolution  proceedings. 
Trade  dispute  panels  should  be  obligated  to  give  substantial  deference  to  input  from 
the  Committee  of  Experts. 

6)  Environmental  cooperation  and  coordination 

The  Commission  would  facilitate  cooperation  among  the  countries  on  matters  re- 
lated to  technology  transfer,  access  to  funding,  and  strengthening  of  regulatory  and 
enforcement  capabilities.  The  North  American  Commission  on  the  Environment 
should  complement,  but  not  be  viewed  as  a  substitute  for,  additional  legal  and  insti- 
tutional reforms  needed  to  solve  environmental  problems  within  the  Mexico-U.S. 
and  Canada-U.S.  border  regions.  ^° 

in.  CLARIFICATION  OF  NAFTA  PROVISIONS  AFFECTING  HEALTH  AND  EN- 
VIRONMENTAL STANDARDS 

Throughout  the  NAFTA  process,  we  have  repeatedly  expressed  concern  that  the 
trade  agreement  not  become  a  vehicle  for  undercutting  the  ability  of  our  society  to 
protect  public  health  and  the  environment.  We  accept  the  concept  in  NAFTA  that 
environmental  and  health  standards  should  neither  unjustifiably  discriminate 
against  imported  goods  nor  create  disguised  trade  restrictions.  We  also  recognize 
that  it  may  be  very  difficult  to  document  and  prove  intent  on  the  part  of  a  country 
to  misuse  health  and  environmental  standards  to  restrict  trade. 

Chapter  7  of  NAFTA  attempts  to  address  this  problem  by  establishing  a  more  ob- 
jective test  of  the  validity  of  "sanitary  and  phytosanitary"  (S  &  P)  measures,  includ- 
ing standards  to  protect  human  health  from  pesticides  and  other  food  contaminants. 
Unfortunately,  the  current  NAFTA  text,  although  improved  over  earUer  versions 
and  proposed  GATT  language,  still  goes  too  far.  It  would  allow  NAFTA  dispute 


*  See  T.  Plofchan,  Jr.,  "Recognizing  and  Countervailing  Environmental  Subsidies,"  26  The 
International  Lawyer,  pp.  763-780  (Fall  1992)  ("If  one  accepts  the  merits  of  requiring  producers 
to  internalize  the  environmental  costs  of  their  production  processes,  it  is  not  too  great  a  leap  in 
logic  to  ascertain  that  a  governmental  policy  that  does  not  require  producers  to  incorporate 
these  costs  qualifies  as  a  governmental  subsidy  of  industrial  production  costs  .  .  .  The  biggest 
hurdle  to  be  overcome  in  accepting  the  practice  of  countervailing  environmental  subsidies  is  the 
proper  valuation  of  these  subsidies.  Though  proper  valuation  may  be  a  difficult  task,  it  should 
be  attempted.") 

^°  See,  e.g.,  Texas  Center  for  Policy  Studies,  NAFTA  and  the  U.S./Mexico  Border  Environ- 
ment: Options  for  Congressional  Action  (September  1992).  For  example,  this  report  recommends 
opening  the  operations  of  the  International  Boundary  and  Water  Commission  (IBWC)  to  greater 
public  participation  and  scrutiny,  and  limiting  the  IBWC's  jurisdiction  in  a  manner  consistent 
with  the  agency's  original  treaty  mandate  to  deal  with  transboundary  surface  water  allocation. 
Also  recommended  is  a  U.S.-Mexico  environmental  treaty  to  move  beyond  the  current  informal 
framework  embodied  in  the  1983  "La  Paz"  agreement  and  the  1992  "border  plan." 
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panels  to  second  guess  the  democratic  decisions  made  at  the  federal,  state,  or  local 
levels  in  our  country  as  to  1)  the  existence  and  acceptability  of  environmental  and 
health  risks,  and  2)  the  choice  of  appropriate  protective  measures.  Administrative 
agencies  most  often  make*  such  "risk  assessments,"  but  legislatures,  courts  and  the 
electorate  have  both  legal  rights  and  important  roles  to  play  in  making  these 
choices. 

Language  in  the  NAFTA  side  agreements  should  make  it  clear  that  health  and 
environmental  decisions  are  not  subject  to  full  reconsideration  under  NAFTA,  but 
can  only  be  challenged  as  lacking  a  rational  basis  or  as  "arbitrary  or  capricious" 
resulting  from  an  unfair  or  unreasonable  decisionmaking  process.  U.S.  standards 
adopted  in  conformity  with  the  Administrative  Procedure  Act  or  similar  laws  would 
be  free  from  such  scrutiny.  We  also  must  recognize  the  inevitable  uncertainty  asso- 
ciated with  health  and  environmental  risks,  and  nonetheless  act  to  prevent  injury 
to  health  and  the  environment — the  so-called  "precautionary  principle." 

As  currently  drafted,  NAFTA  fails  to  recognize  fully  that  food  safety  standards 
involve  judgments  about  both  technical  evidence  and  social  policy.  Instead,  NAFTA 
treats  them  as  solely  within  the  province  of  "science,"  a  term  that  is  not  defined  in 
the  text,  and  the  result  of  administrative  "risk  assessment,"  a  term  that  is  defined 
in  detail  (Articles  715,  724).  Our  concern  is  that  NAFTA  might  be  interpreted  by 
dispute  panels  as  requiring  that  health  and  environmental  measures  rest  upon  the 
kind  of  certainty  generally  associated  in  many  people's  minds  with  scientific  experi- 
ments or  as  requiring  the  support  of  all  or  most  scientific  opinion. 

In  a  side  agreement,  the  NAFTA  Parties  should  explicitly  recognize-  the  entire 
range  of  governmental  institutions  at  the  national  and  subnational  levels  that  may 
be  involved  in  the  adoption  and  application  of  health  and  environmental  measures 
and  in  carrying  out  "risk  assessments."  These  include  administrative  agencies,  legis- 
latures, the  courts,  and  electoral  referenda.  The  side  agreement  should  also  adopt  a 
"dictionary"  definition  of  "science"  such  as  the  "systematic  pursuit  of  knowledge 
through  observation  and  experimentation."  These  definitions  would  permit  chal- 
lenges to  measures  only  in  those  cases  where  there  is  simply  no  supporting  analy- 
ses, where  supporting  analyses  can  be  shown  to  have  no  factual  basis  or  to  be  funda- 
mentally flawed,  or  where  the  decision-making  process  is  totally  unfair.  The  clarifi- 
cations we  are  proposing  would  be  consistent  with  the  way  NAFTA's  intent  has 
been  interpreted  by  trade  and  environmental  officials  in  each  country. 

We  are  well  aware  and  indeed  share  some  of  the  concerns  regarding  the  closed 
nature  of  the  dispute  settlement  procedures  under  NAFTA.  We  should  first  recog- 
nize that  these  panels  are  not  like  federal  courts.  They  do  not  now  have  the  power 
to  overturn  or  preempt  domestic  standards.  Instead  the  panels  are  mechanisms  for 
trying  to  resolve  diplomatic  disputes  when  negotiations  fail.  Nonetheless,  a  finding 
that  a  health  or  environmental  measure  is  an  unfair  trade  barrier  could  have  signif- 
icant legal  and  political  impacts  in  national  fora. 

We  do  not  favor  turning  the  NAFTA  panels  into  trinational  courts.  ^  *  Instead,  we 
should  sharply  limit  the  scope  of  their  review  with  respect  to  health  and  environ- 
mental standards.  As  suggested  above,  the  panels  should  consider  only  whether  the 
decision-making  process  and  basis  underlying  a  contested  measure  were  rational 
with  some  factual  basis  and  not  arbitrary  and  capricious,  and,  of  course,  whether 
the  measure  discriminates  unjustifiably  against  international  trade. 

The  Parties  should  also  adopt  provisions  to  assure  the  opportunity  for  meaningful 
participation  in  trade  disputes  by  concerned  citizens,  non-governmental  organiza- 
tions, and  state  and  local  government  bodies.  This  would  include  public  access  to 
submissions,  decisions,  and  proceedings  of  panels,  and  rights  to  make  written  and 
oral  submissions  to  dispute  panels. 

We  have  proposed  to  USTR  the  following  specific  clarifications  to  the  NAFTA  dis- 
ciplines governing  S  &  P  measures: 

Clarifications  of  Article  712 

The  Parties  recognize  that  the  adoption,  maintenance,  and  application  of  sanitary 
and  phytosanitary  measures  may  involve  actions  by  regulatory  agencies,  legislatures, 
courts,  electoral  referenda,  and  private  standard-setting  bodies  at  both  the  national 
and  subnational  levels.  The  Parties  further  recognize  that  these  actions  may  take 
place  in  circumstances  where  risk  assessments,  as  required  in  Article  712.3  (c)  and 
prescribed  in  Article  715,  may  not  be  appropriate  or  feasible. 


' '  As  discussed  above  in  our  recommendations  on  the  NACE,  we  support  moving  toward  new 
disciplines  that  would  treat  unmitigated  environmental  enforcement  lapses  as  actionable  trade 
violations.  Such  violations  could  be  addressed  within  the  NAFTA  dispute  regime  with  environ- 
mental expertise  furnished  by  NACE. 
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Additional  language  for  Article  712.3 

(d)  is  not  arbitrary  or  capricious,  but  based  upon  a  fair  and  open  process  in  which 
there  is  consideration  of  scientific  evidence  and  opinion,  and  policy  options  and  pref- 
erences. 

This  subsection  would  be  added  to  an  Article  establishing  the  conditions  under 
which  a  Party  may  adopt,  maintain,  or  apply  S  &  P  standards.  This  langu^e  much 
more  accurately  reflects  the  reality  of  S  &  P  standards  decision-making  than  the 
current  formulation  in  NAFTA.  It  would  insulate  from  NAFTA  challenge  U.S. 
measures,  which  by  law  must  be  established  and  carried  out  with  due  process.  At 
the  same  time,  this  formulation  would  protect  the  interests  of  American  exporters 
against  "midnight"  or  "off-the-wall"  regulations.  Where  there  are  significant  proce- 
dural failures  or  lapses.  Parties  would  be  able  to  question  the  validity  of  resulting 
standards. 

Additions  to  Article  724  Definitions 

"necessary"  means  reasonably  required 

Articles  712.1  and  712.5  use  the  term  "necessary"  in  regard  to  S  &  P  measures, 
which  Parties  are  free  to  adopt  and  apply.  There  is  concern  based  upon  earlier 
GATT  practice  that  the  term  "necessary"  might  be  construed  to  mean  "least  trade 
restrictive."  ^^  (To  the  negotiators'  credit,  Chapter  9  of  NAFTA  governing  "Techni- 
cal Barriers  to  Trade"  omits  the  troubling  "necessary/least  trade  restrictive"  test.) 
NAFTA  trade  panels  should  not  be  empowered  to  second  guess  the  judgment  made 
by  domestic  authorities  as  to  the  best  means  to  protect  life  and  heedth.  With  the 
proposed  clarification,  a  Party  challenging  such  a  measure  under  NAFTA  would 
have  to  prove  that  there  was  no  reasonable  nexus  between  the  measure  and  the  ac- 
complishment of  its  specific  objective  to  protect  life  and  health.  A  measure  could  not 
be  viewed  in  violation  of  NAFTA  just  because  there  was  theoretically  an  equally 
effective,  but  less  trade  restrictive,  alternative. 

"Scientific"  refers  to  the  systematic  pursuit  of  acquiring  knowledge  through  study  or 
practice 

"Basis"  refers  to  any  factual  support,  theory  or  opinion  that  is  neither  irrational  nor 
arbitrary  or  capricious. 

Article  712.3(a)  states  that  Parties  must  establish  S  &  P  measures  based  upon 
"scientific  principles."  Article  712.3(b)  obligates  the  Parties  not  to  maintain  S  &  P 
measures  where  there  is  no  longer  a  "scientific  basis,"  defined  in  Article  724  as  "a 
reason  based  on  data  or  information  derived  using  scientific  methods."  However,  the 
term  "scientific"  or  "science"  is  never  defined. 

Our  proposal  is  to  adopt  the  "dictionary"  definition  for  the  term,  which  refers  to 
the  reasoned  process  by  which  knowledge  is  gained  through  observation  or  experi- 
mentation. Under  this  definition,  NAFTA  panels  would  not  be  able  to  substitute 
their  own  judgment  for  those  of  national  authorities  as  to  whether  the  "science" 
underlying  the  measure  were  "good"  or  "adequate."  Instead,  such  measures  could 
be  successfully  challenged  only  if  it  could  be  shown  that  there  were  no  supporting 
analyses. 

Addition  to  Article  105 

The  Parties  agree  that  measures  taken  to  secure  observance  by  state,  provincial  and 
local  governments  of  provisions  of  this  Agreement  shall  not  diminish  nor  impair  the 
constitutional  and  legal  rights  of  state,  provincial  and  local  governments  to  adopt, 
maintain,  or  apply  measures  to  protect  public  health  and  the  environment. 

This  language  would  recognize  the  rights  of  states  (granted  in  the  U.S.  Constitu- 
tion and  by  federal  statute)  to  adopt  more  exacting  health  and  environmental  stand- 
ards than  those  of  the  federal  government.  It  is  critical  that  the  NAFTA  side  agree- 
ments and  implementing  legislation  make  clear  that  the  U.S.  Federal  Government 
will  not  be  required  or  expected  to  preempt  state  or  local  requirements  in  any 
manner  that  is  inconsistent  with  existing  law. 

Clarification  of  Article  2012 


'■  2  Testimony  of  David  A.  Wirth,  Assistant  Professor  of  Law,  Washington  and  Lee  University, 
before  the  House  Committee  on  Science,  Space  and  Technology,  September  30,  1992;  S.  Chamo- 
vitz,  "NAFTA:  An  Analysis  of  its  Environmental  Provisions, '  23  Environmental  Law  Reporter, 
p.  10068  (February  1993). 


The  Parties  agree  in  advance  that  in  any  dispute  involving  environmental  or  health 
issues,  the  rules  of  procedure  must  require  the  prior  publication  of  written  submis- 
sions to  the  panel,  permit  sub-federal  governmental  bodies  and  nongovernmental  or- 
ganizations to  present  written  and  oral  submissions  to  the  panel,  and  assure  public 
access  to  panel  proceedings  and  initial  and  final  panel  reports. 

It  is  critical  that  the  pubHc  have  an  opportunity  to  participate  meaningfully  in 
disputes  that  go  beyond  purely  commercial  matters  to  raise  health  and  environmen- 
tal concerns.  Our  proposed  language  would  not  upset  the  general  assumption  that 
dispute  panel  deliberations  would  be  confidential.  Instead,  the  Parties  would  agree, 
as  permitted  by  Article  2012.2,  to  treat  health  and  environmental  disputes  more 
openly. 

IV.  ADDITIONAL  ENVIRONMENTAL  SAFEGUARDS 

In  addition  to  the  recommendations  described  above,  the  NAFTA  package  should 
strengthen  environmental  safeguards  in  the  following  areas: 

*  Funding  of  environmental  programs.  Any  trinational  progress  on  environmental 
protection  will  be  merely  symbolic  if  not  backed  by  adequate  budgets  and  technolo- 
gy transfers.  As  part  of  the  NAFTA  package,  it  will  be  critical  to  supplement  gener- 
al treasury  appropriations  with  earmarked  revenues  associated  with  trade.  >  ^ 

We  recommend  dedicating  a  small  fraction  of  the  value  of  North  American  trade 
to  an  environmental  trust  fund.  **  To  illustrate  the  potential,  tapping  just  one  per- 
cent of  the  current  value  of  U.S.-Mexico  and  U.S.-Canada  trade  would  yield  more 
than  $2.5  billion  annually.  A  fee  this  modest  would  not  significantly  burden  the 
commercial  benefits  of  the  trade  agreement,  but  could  greatly  support  border  clean- 
ups, the  operations  of  the  NACE,  and  other  regional  environmental  priorities.  The 
fee  could  be  gradually  eliminated  as  NAFTA  phases  out  tariffs  over  the  next  10-15 
years. 

The  funding  strategy  should  access  international  capital  markets  for  development 
of  water  delivery  systems,  wastewater  treatment  facilities,  and  other  local  and  re- 
gional needs.  In  this  regard.  Congressmen  Bill  Richardson  and  Ron  Wyden  have  pro- 
posed creation  of  a  bilateral  commission  to  issue  bonds  for  infrastructure  and  clean- 
up projects  along  the  U.S.-Mexico  border.  University  of  California  economists  have 
proposed  creation  of  a  multi-purpose  North  American  Development  Bank  that 
would  fund  public  works  and  social  programs  to  ease  the  transition  to  regional  eco- 
nomic integration.  '^  Any  new  international  funding  institutions  must,  of  course,  be 
structured  to  provide  extensive  local  input  on  priorities,  and  be  accountable  to 
ensure  that  funded  projects  do  not  destroy  natural  resources  but  instead  achieve 
tangible  environmental  improvements. 

*  Energy.  Article  608.1  of  NAFTA  preserves  the  U.S.-Canada  Free  Trade  Agree- 
ment's allowance  for  "existing  or  future  incentives  for  oil  and  gas  exploration,  de- 
velopment and  related  activities  to  preserve  the  reserve  base  for  these  energy  re- 
sources." Although  this  does  not  appear  to  require  that  governments  subsidize  ex- 
haustible energy  resources,  the  language  reflects  an  inappropriate  pro-development 
slant.  To  be  even-handed,  the  environmental  side  agreements  should  make  clear 
that  nothing  in  NAFTA  can  be  interpreted  to  discourage  or  preclude  measures  to 
account  for  environmental  externalities  of  power  generation,  provide  incentives  for 
energy  efficient  products  and  renewable  energy  resources,  or  to  institute  "demand 
side  management"  strategies  for  energy  conservation. 

*  Sustainable  agriculture.  The  Mexican,  U.S.  and  Canadian  food  production  sys- 
tems are  interlocked  economically,  and  will  become  even  more  so  under  NAFTA. 
Unfortunately,  the  natural  resource  dimensions  of  farming  shifts  have  escaped  seri- 
ous analysis  during  the  NAFTA  process,  and  agriculture  has  received  only  limited 
attention  within  the  U.S.-Mexico  border  plan,  the  USTR  "environmental  review"  of 
NAFTA,  and  other  parallel  track  activities  on  the  environment. 

A  North  American  strategy  for  sustainable  agriculture  should  emphasize  im- 
proved soil  conservation  on  lands  used  for  crop  production  and  livestock  grazing; 


'^  For  an  excellent  discussion  of  creative  funding  options,  see  J.  Gilbreath,  "Financing  Envi- 
ronmental and  Infrastructure  Needs  on  the  Texas-Mexico  Border:  Will  the  Mexican-U.S.  Inte- 
grated Border  Plan  Help?"  1  Journal  of  Environment  and  Development,  pp.  151-175  (Summer 
1992). 

'*  See  Remarks  of  Senator  Max  Baucus  on  NAFTA  in  the  Congress  to  the  American  Bar  Asso- 
ciation National  Institute  on  the  North  American  Free  Trade  Agreement,  January  29,  1993. 

>5  A.  Fishlow,  S.  Robinson,  R.  Hinojosa  et  ai,  "Proposal  for  the  Establishment  of  a  North 
American  Development  Bank,"  (January  1993).  See  also  R.  Pastor,  Integration  'With  Mexico:  Op- 
tions for  U.S.  Policy,  pp.  83-84  (Twentieth  Century  Fund,  1993). 
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prevention  of  surface  water  and  ground  water  contamination  by  agricultural  sedi- 
ment, pesticides,  and  fertilizer  nutrients;  reform  of  farm  programs  that  encourage 
over-production  and  export  "dumping"  of  a  few  surplus  commodities;  and  effective 
rural  development  measures  to  combat  poverty  and  prevent  economic  dislocation  in 
the  farm  sector.  ^^  The  agenda  should  also  include  steps  to  reduce  health  risks  from 
pesticides,  such  as  pesticide  record-keeping  and  right-to-know  requirements  to  pro- 
tect farmworkers. 

*  International  environmental  agreements.  Article  104  of  NAFTA  preserves  the 
right  of  the  Parties  to  enforce  trade  obligations  contained  in  specified  international 
environmental  agreements,  notably  the  Montreal  Protocol  on  ozone-depleting  sub- 
stances, the  Basel  Convention  on  hazardous  waste,  and  the  Cksnvention  on  Interna- 
tional Trade  in  Endangered  Species.  This  is  a  helpful,  but  limited,  safeguard.  The 
NAFTA  side  agreements  should  extend  similar  protection  to  other  international  en- 
vironmental accords  that  employ  trade  restrictions,  including  future  amendments  to 
such  agreements.  The  countries  should  also  clarify  that  full  implementation  of 
international  environmental  agreements  will  not  be  hampered  by  the  caveat  in  Ar- 
ticle 104.1  requiring  that  "where  a  Party  has  a  choice  among  equally  effective  and 
reasonably  available  means  of  complying  with  [the  environmental]  obligations],  the 
Party  [must  choose]  the  alternative  that  is  the  least  inconsistent  with  the  other  pro- 
visions of  [NAFTA]." 
V.  CONCLUSION 

In  1991,  prominent  environmental  experts  representing  twelve  countries  convened 
a  New  World  Dialogue  to  recommend  future  policy  directions  for  the  Western  Hemi- 
sphere. In  an  open  letter  to  government  leaders  throughout  the  Americas,  the  Dia- 
logue participants  stated: 

We  .  .  .  welcome  current  initiatives  to  liberalize  trade  and  to  revive  growth  in 
[the  Western  Hemisphere]  and  more  broadly.  But  .  .  .  unless  major  complemen- 
tary initiatives  are  undertaken  to  bring  environmental,  economic,  and  social  ob- 
jectives together  in  the  new  synthesis  called  'sustainable  development,'  liberaliz- 
ing trade  and  reviving  growth  could  lead  to  short-term  gains  and  long-term  dis- 
aster. 1'' 
There  can  be  no  better  advice  to  guide  the  NAFTA  side  negotiations.  We  urge  this 
Committee  and  the  full  Congress  to  insist  upon  a  strong  environmental  component 
before  approving  the  final  NAFTA  package. 

Response  from  Justin  Ward,  to  a  question  from  Senator  Boxer 

QUESTION:  My  understanding  is  that  there  is  no  provision  for  public  participa- 
tion in  the  development  of  regulations  or  enforcement  of  environmental  laws  in 
Mexico.  Even  in  this  country,  where  we  have  thousands  of  environmental  compli- 
ance inspectors,  we  have  found  it  necessary  to  include  provisions  in  our  laws  to 
allow  citizens  to  sue  polluters  when  the  government  fails  to  do  its  job.  What  provi- 
sions are  needed  to  allow  citizens  to  have  a  similar  role  with  respect  to  NAFTA? 

What  role  can  the  NACE  negotiations  play  to  ensure  public  participation  in  envi- 
ronmental enforcement? 

ANSWER:  Experience  in  the  United  States  has  demonstrated  that  citizen  partici- 
pation is  essential  to  the  success  of  environmental  programs.  Among  other  features, 
our  regulatory  system  engages  the  public  through  notice  and  coaiment  on  agency 
rule-makings  and  Environmental  Impact  Statements,  the  Freedom  of  Information 
Act,  and  the  Toxic  Release  Inventory  requirements  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act.  In  addition,  citizen  suit  provisions  under  the  Clean 
Water  Act  and  other  statutes  enable  public  participation  in  environmental  enforce- 
ment. These  and  related  "due  process"  guarantees  have  been  valuable  tools  in  na- 
tional efforts  to  protect  the  environment  and  public  health. 

Recent  statements  by  Mexican  government  officials  indicate  growing  recognition 
of  the  importance  of  public  participation  in  environmental  enforcement.  At  a  bina- 


'®  There  is  concern,  for  example,  that  elimination  of  Mexican  tariffs  on  imported  corn  under 
NAFTA,  coupled  with  Mexico's  recent  agrarian  reforms  and  U.S.  farm  programs  favoring  inten- 
sive corn  production  for  export,  could  force  many  small-scale  Mexican  growers  out  of  sigricul- 
ture.  See  Center  for  Rural  Affairs,  "Special  Report  on  the  North  American  Free  Trade  Agree- 
ment," (Walthill,  Nebraska,  October  1992);  see  also  U.S.  Office  of  Technology  Assessment,  U.S.- 
Mexico Trade:  Pulling  Together  or  Pulling  Apart?,  p.  198  (OTA-ITE-545,  October  1992). 

1 '  The  New  World  Dialogue  on  Environment  and  Development  in  the  Western  Hemisphere, 
Compact  for  a  New  World,  p.  1  (World  Resources  Institute,  October  1991). 
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tional  conference  NRDC  staff  attended  last  summer,  for  example,  SEDESOL  Secre- 
tary Luis  Donaldo  Colosio  said: 

[t]here  is  no  substitute  for  strict  compliance  with  environmental  law  .  .  .  Envi- 
ronmental issues  cannot  be  properly  dealt  with  by  government  alone.  Citizen 
and  social  organization  involvement  is  of  the  utmost  importance  to  reach  effec- 
tive solutions.  ^ 

Mexico  has  taken  some  steps  to  apply  this  basic  policy  direction.  For  instance,  the 
1988  General  Ecology  Law  (Chapter  VII)  empowers  any  person  to  file  a  "denuncia- 
tion" of  environmentally  damaging  actions  or  enforcement  lapses.  These  complaints 
are  handled  by  the  newly-created  Office  of  the  Environmental  Attorney  General 
within  SEDESOL.  The  Mexican  provisions  are  roughly  comparable  to  administra- 
tive complaint  procedures  available  under  various  U.S.  environmental  laws  and  reg- 
ulations. 

Notwithstanding  the  recent  progress,  public  participation  opportunities  remain 
limited  within  Mexico's  environmental  policy  framework.  In  particular,  the  system 
narrows  the  rights  of  citizens  to  take  polluters  to  court  directly  when  the  govern- 
ment fails  to  act.  Citizen  involvement  is  further  limited  by  the  lack  of  access  to 
basic  information  such  as  pollution  discharge  permits  or  effluent  release  data. 

Moreover,  as  noted  in  our  written  testimony  (p.  2),  the  Mexican  government  ap- 
pears rarely  to  have  provided  timely  public  release  of  Environmental  Impact  Assess- 
ment (EIA)  documents,  as  required  under  the  General  Ecology  Law.  Environmental 
advocates  in  Mexico  have  reported  that  they  have  routinely  been  denied  access  to 
the  documents  until  after  development  projects  have  been  approved,  and  public 
input  can  no  longer  influence  the  decision.  Mexican  environmentalists  did  achieve 
an  important  victory  in  a  1991  administrative  case  {Associaciones  Ecologistas  v. 
Fraccionamiento  Punta  Farallon),  in  which  SEDUE  (SEDESOL's  predecessor)  ruled 
that  EIA  files  must  be  released  for  public  comment  in  advance  of  project  approval. 
It  is  to  be  hoped  that  this  decision  vdll  provide  a  catalyst  for  improved  public  disclo- 
sure. 

As  discussed  in  ou.  written  testimony  (p.  4),  we  believe  that  the  NAFTA  side 
agreements  should  require  each  of  the  Parties  to  ensure  that  its  legal  system  gives 
citizens  effective  rights  to  enforce  environmental  laws.  We  favor  treaty  language 
patterned  on  the  enforcement  provisions  of  NAFTA's  Chapter  on  Intellectual  Prop- 
erty Rights  (Articles  1714-1717).  With  these  provisions  in  place,  the  Parties  would  be 
obligated  both  to  preserve  existing  due  process  guarantees,  and  to  undertake  re- 
forms to  expand  citizen  participation. 

Specific  applications  of  the  treaty  obligations  could  be  tailored  to  fit  each  coun- 
try's needs  and  priorities,  without  invading  national  sovereignty.  For  example, 
Mexico,  the  U.S.  and  Canada  might  expand  citizen  suit  and  right-to-know  provisions 
within  the  context  of  their  respective  legal  systems.  As  one  of  its  functions,  the 
North  American  Commission  on  the  Environment  (NACE)  should  regularly  monitor 
each  country's  progress  in  fulfilling  the  letter  and  spirit  of  citizen  enforcement  pro- 
visions embodied  in  the  NAFTA  side  agreement. 

As  indicated  in  our  testinr  'y,  we  envision  the  NACE  playing  a  central  role  to 
increase  public  participation  m  environmental  enforcement  throughout  the  conti- 
nent. Among  other  features,  our  NACE  proposal  specifically  provides  the  following 
opportunities  for  involvement  by  citizens  and  non-governmental  organizations: 

— A  Committee  of  Environmental  Experts  drawn  from  the  general  public  of  each 
country  (p  5); 

— Public  comment  on  the  selection  of  (Dommittee  members  (p.  5); 

— Commission  sessions  open  to  the  public  (p  5); 

— A  professional  staff  Secretariat,  with  liaison  offices  in  each  country,  to  facilitate 
public  inquiries  and  involvement  (p  5); 

— Annual  reports  issued  to  the  public  in  draft  form  for      mment  (p  6); 

— Public  hearings  and  on-the-ground  fact  finding  in  each  country  to  inform  NACE 
reports  and  investigations  (p  6);  and 

— Citizen  rights  to  present  specific  complaints  to  NACE  concerning  lax  environ- 
mental regulations  or  enforcement  (p  8). 

A  strong  NACE,  together  with  an  environmental  analog  to  the  Intellectual  Prop- 
erty Rights  enforcement  articles,  would  significantly  boost  the  public's  role  in  envi- 
ronmental decision-making  and  enforcement  throughout  North  America.  We  believe 
it  is  critical  that  these  features  be  contained  in  the  NAFTA  package. 


'  Remarks  to  the  U.S.-Mexico  Border  Environmental  Assembly,  Santa  Fe,  New  Mexico,  June 
25,  1992. 
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Te«tlmony  of  La»t«r  B,  Lav*.  Jaaes  Hlgglns  Profe««or  of  Econonlcf  «nd 
Unlveraity  Prof*8Bor,  CraduAC*  School  of  InduflCrlol  AdnlnlstxaClun,  Canwgl* 
Mellon  Univeralcy.  bafore  Conmlttae  on  Envlronaant  and  Public  Uorlca,  U.S. 
Senate,  Harch  16,  1993. 

Thank  you  Eor  inviting  nie  to  CaaLify. 

The  Econonic  aenaftta  of  RAFTA;  The  North  Anarlcan  Free  Trade  Agreeaent 
provides  a  historic  opportunity  for  the  United  States  to  do  veil  by  doing 
good.  A  free  trade  agreeaent  can  Increase  per  capita  Incone  and  the  nuniber  of 
jobs  In  the  OSA,  Hexieo,  and  Canada  while  IncraaaLns  envlromencal  quality. 
To  be- sure,  there  will  be  disruptions  and  soob  local  envlronaental  problena. 
but  Che  agreeoenc  will  be  to  the  advantage  of  the  econoDiea  and  envlronnenca 
of  all  three  nations.  My  coneluaion  la  derlv«d  both  fron  econoalc  theory  and 
tho  experience  of  the  Conmon  HarkeL.  Not  only  have  the  rich  countriea  of 
Europe  (e.g.,  Germany  and  Franca)  been  helped,  but  the  poor  onoa  (e.g., 
Portugal  and  Spain)  have  benefited.  The  benefit  to  Che  poorer  countries  haa 
not  been  at  the  vxpense  of  the  rich  onaa,  but  rather  both  rich  and  poor  have 
bcneflLed  together.  Several  studlea  have  eatlnated  the  benefits  to  the  USA  of 
RAFTA  <l). 

Would  Lover  Envlronaental  Standards  Constitute  Pnfalr  Conpetltton?  Sona 
Industries  have  charged  that  lover  enviconnental  aCandards  In  Mexico  would  be 
unfair  to  USA  companies.  Of  all  the  objections  to  NAFTA,  this  one  seems 
veakast.  In  areas  such  aa  Southern  California,  the  environmental  standards 
can  be  costly.  Mere  generally,  meeting  USA  envlronaental  standards  odds  only 
a  tiny  amount  to  production  coat.  For  example,  during  the  1970a,  the  USA 
spent  about  1.5 1  of  GDP  on  pollution  abateaent,  about  60%  of  which  Was  spent 
by  business.  In  some  industrlea,  such  as  electricity  generation,  the  coata 
have  bean  on  the  order  of  10%.  If  Mexico  adopts  standarda  that  are  somewhat 
less  stringent  than  those  of  the  USA,  the  cost  differential  will  be  a  portion 
of  currant  envlrooBantal  expenditures.  Hhlla  there  al^t  be  particular 
industries  where  soaevhat  less  stringent  pollution  control  atandards  might  be 
an  attraction,  I  doubt  that  the  OSA  naad  worry  that  aomavhat  leas  strlngont 
standards  would  lura  coapanles  to  Mexico. 

Environmantal  Benefits  from  WAFTA:  If  the  environmental  side  agreement  Is 
drawn  intelligently,  Americana  can  expect  improvement  In  enviromantal 
quality  in  tha  USA,  and  particularly  in  Mexico.  Unfortunately,  Inattention  to 
environmental  Issues  could  increaae  envlronaental  probleas,  particularly  in 
Mexico.  Aoerlcan  negotiators  can  help,  both  to  expedite  and  reduce  the  coata 
of  enhancing  Mexican  environaental  quality.  Ve  have  learned  aueh  during  the 
23  years  of  the  envlronaental  era  and  have  muoh  to  offer  to  Moxloo. 

Mexicans  Deaire  Greater  Envlron—ntal  Quality:  Until  recently.  Mexicans 
devoted  their  resources  to  economic  devmlopoent,  loswing  environmental  quality 
for  a  fur.ure  date.  Hevevar,  two  events  convlnood  Haxicans  tiiat  environmental 
quality  could  no  longer  be  neglected  (2).  One  was  the  explosion  in  the  sewers 
of  Guadalajara  as  a  result  o£  a  aasslve  gaaollne  leak.  The  second  is  the 
terrible,  deteriorating  air  quality  in  Mexico  City.  Following  Guadalajara, 
Pemax  has  undertaken  expensive  actlona  to  prevent  laalca.  To  demonatrate 
concern  for  Mexico  City's  air  quality.  President  Salinas  closed  a  large 
refinery  pollucing  Mexico  City.  The  eest»  in  terms  of  Jobs,  shortages  of 
gasoline,  and  tlta  naad  to  Import  gasoline  have  been  eatliwted  at  $500  million. 
In  addition,  die  govemaent  luis  allooatad  $4.6  billion  over  four  years  to 
inproving  environmental  quality  in  Mexico  City  and  $360  million  over  three 


ypara  Co  Inprove  •nvlronneDtal  qualicy  in  the  US-M«xican  border  araa.  .  Keal 
governaeat  expendlcurec  on  oirvLronBental  protactlon  increasad  .*>&%  batveen  1988 
and  1993  (U.S.  federal  government  axpendicures  on  tha  anvironaent  decraased 
between  1988  and  1990).  Mexico  currently  apenda  about  1.23%  of  GDP  on 
environaancal  l^rovesancs  --a  bit  less  than  the  1.41%  Che  USA  spant  In  1972 
(3). 

Theaa  Hexlcan  actions  are  particularly  renarkable  in  view  of  the  fact  chat  par 
capita  Income  In  the  United  scatat  la  7.5  tines  chat  in  Kaxlco  (in  1990. 
$22,062  versus  $2,941).  In  1990  the  USA  spent  $90  billion  on  pollution 
abatement,  about  1.63%  of  GDP.-  In  1972.  when  par  capita  income  in  the  USA  waa 
30%  lover,  the  USA  spent  1.41%  of  GDP  on  the  eiXTlroniienc . 

Throughout  the  world,  environioental  cunuems  are  related  to  income  levels. 
Conparing  nations,  Che  rlcbaac  are  the  moat  envlroimentally  conscloua  whilo 
the  poorest  focus  on  more  pracEleal  issues.  Within  the  USA,  ve  make  the 
greatest  progreaa  in  crafting  new  lavs  and  regulations  when  the  economy  is 
booniog;  generally,  lltcle  is  accomplished  whan  the  aconony  ia  in  recession. 

Thus,  the  best  long  •tern  way  Co  raise  Maxiesn  environDental  quality  to  USA 
levels  is  to  increase  their  standard  of  living.  NAFTA  Is  a  good  beginning  to 
raise  Mexican  --  and  Aneriean  ••  income  levels. 

Lessons  froca  American  Envlrowoantal  Hlstorr:  In  developing  expeotationa 
about  Improving  environmental  quality  in  Hsxico,  both  in  terms  of  Che  extent 
and  rapidity  of  improvement,  ve  would  do  veil  Co  look  at  the  USA  exparience. 
The  environmental  era  can  be  dated  either  froa  NKFA  in  1969  or  the  Clean  Air 
Act  of  1970.  The  latter  instructed  KFA  to  set  air  quality  standards  that 
"...allowing  an  adequate  margin  o£  safety,  are  requiaite  co  protect  ti>a  public 
health.*  Automobile  emissions  vere  to  be  reduced  by  90-95%  from  an 
uncontrolled  car  and  theaa  reductiona  wmre  to  be  achieved  by  1975.  Tha  Clean 
Watar  Act  of  1972  atated  the  goal  of  eliminating  dimcharges  into  the  waterways 
of  Che  United  States  by  1985. 

Despite  the  widespread  environmental  concern  In  1970,  little  progreaa  waa  nada 
until  there  waa  a  body  of  environmental  legislation  and  detailed  regvlations. 
Even  than,  little  was  accoiq>liahod  until  the  courts  shoved  chelr  vlllingnesa 
to  impose  severe  penalties  on  polluters.  Polluters,  particularly  in  aoma 
industriea,  claimed  that  reducing  environmental  diaeharges  vas  impoaaible,  or 
at  least  impossibly  expensive.  Many  polluters  didn't  believe  that  they  would 
be  compelled  to  cleanup  --  t^ey  delayed,  sued,  negociated,  and  cried  to  get 
Congreaa  to  change  tha  lawn. 

Instead  of  meeting  thm  air  quality  goals  quickly,  air  quall^  generally 
deteriorated  tfaxou^  tfaa  mid  19708.  It  took  about  a  daoade  for  air  quality  to 
get  much  bacrer  than  it  was  when  tha  Clean  Air  Act  waa  passed.  Even  two 
decades  after  the  1970  Clean  Air  Aot,  BFA  estimatea  that  in  1991,  69.7  million 
people  lived  in  counties  with  oaone  above  the  air  qualicy  standarda  (21.5 
million  for  suspended  psrclclea,  19.9  million  for  carbon  monoxide,  14.7 
million  for  lead.  8.9  million  for  nitrogen  oxldea,  and  5.2  million  for  sulfur 
dioxide).  EPA  reporca  that  the  total  releasee  of  toxic  aubatances  in  1987 
exceeded  7  billion  pounds.  Similarly,  20%  of  meaaurements  of  fecal  collform 
bacteria  in  USA  rivers  and  screams  exceeded  the  water  quality  standards  in 
1989,  down  from  36%  in  1975. 
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I  cit<t  thai*  statistics  not  to  dlsparsg*  Aaarlcsn  •nvironaental  snforceBeut, 
but  rather  to  show  what  an  lanMnsA  Job  pollution  control  la.  Tf  the  USA  vlth 
our  high  par  capita  Income,  dadicatlon  to  enviroraantal  quality,  and  high 
cachnology  cook  ao  long  CO  get  to  where  ve  are,  hov  long  la  it  fair  to  give 
Moxleo?  When  we  are  still  so  Tar  froa  achieving  the  legislative  and 
regulatory  goals  in  tha  Dniced  States,  what  can  we  realistically  expect  of 
Mexico?  In  view  of  USA  environmental  tranagresslonE  in  Che  border  area,  what 
should  we  expect  of  Mexico? 

Pollution  abatenent  sxpendltures  In  the  USA  went  froa  1.4%  of  GDP  in  1972  to 
1.8%  In  1980,  1.7%  in  1985,  1.5%  in  1990,  to  2%  in  1992.  Uhat  la  it  realietie 
to  expect  fron  Mexico  In  19947  In  2000? 

Lessons  froa  USA  Environnental  Enforceaenb:  Some  proainent  leasons  are: 

1.  It  la  cheaper  and  easier  to  inpleaent  pollution  control  In  new  planes. 

2.  AC  tiie  saaa  tine,  a  tine  table  Kaa  to  be  set  for  cleaning  %xp  or  retiring 
existing  plants.  For  axaiaple,  some  coal  burning  electricity  generation  plants 
have  had  their  llvas  more  than  doubled. 

3.  As  IncoDas  rise,  paopla  demand  aore  anvlronaental  quality;  as  incoaea  fall, 
little  additional  prograaa  la  likely. 

4.  Envlronaental  regulation  can  be  extraordinarily  cuaberaona  and  expenalve; 
decentralized  systeas  and  individual  incendvea  ace  helpful.  Giving  flna 
flexibility  can  lower  coapliance  coaca  greatly;  tiiia  cost  reduction  can 
actually  spaed  environaantal  cleanup,  oa  long  as  die  whole  systaa  can  be  held 
accountable. 

5.  The  problaos  of  air,  water,  and  aolld  waste  have  to  be  tackled  together, 
rathor  than  regarded  aa  three  independent  concerns. 

6.  Cleanup  requires  training  a  large  nunber  of  envlronaental  experts,  froa 
those  engaged  in  baala  aolenee  reaearoh  to  envlronaental  en^ineera  and  thoae 
who  evaluate  and  enforce  prograaa.  A  substanelal  prograa  of  basic  and  applied 
research  is  needed  to  support  those  efforts. 

Recennendationfl  for  SEDBSOL;  A  few  of  the  aoat  iaportant  lessons  froa 
Aaerlcan  experience  axe: 

1.  Set  stringent  new  source  perforaanca  standarda.  In  ay  Judgaent,  it  is  not 
sensible  to  insist  that  Mexican  atandarda  be  aa  stringent  as  USA  USPS  In  order 
to  laprove  Mexico' e  envlronaental  quality, 

2.  Give  coapanles  flexibility  In  lapleaentlng  the  standarda.  Coopanies  should 
•am  "allowancea'  when  their  facilities  perform  better  than  the  applicable 
discharge  standards.  These  allowaneaa  oan  be  sold  to  faellitiea  that  fail  to 
aoet  the  applicable  standarda.  This  flexibility  Is  iaportant  since  it  glvaa 
flraa  tlae  to  adjuat  and  the  ability  to  axperlaent  with  new  control 
technologies;  It  ahould  lower  control  costs  aarksdly. 

3.  Set  time  cablea  to  control  discharges  In  existing  plants.  Get  base  line 
data  on  diacharges  froa  existing  plants  when  they  are  operating  properly. 
Xheae  baseline  data  ahould  be  the  celling  on  ealsslona  In  future  years. 


A.  0«fLne  a  schAduIa  £or  the  racroflt  or  retireaent  of  cxiacing  planCa  to  laaat 
NSPS.  Tho  schedule  should  be  based  on  Che  expected  remaining  lifetime  o£  each 
plant  and  Che  level  of  dischargee.  All  exiacing  plants  must  owet  USPS  or  be 
closed  within  20  years. 

5.  Detailed  annual  goals  must  be  set  for  environoental  discharges  and  onbient 
air  and  water  quality.  These  goals  mat  be  neasvtrable.  Annual  reports  must 
detail  the  extent  co  which  the  discharge  and  anbient  goals  are  being  mat.  If 
there  ere  slguiricant  deparcuree  froa  the  goals,  plana  nuat  be  reformulated  to 
Beet  them. 

6.  Of  particular  concern  are  medium  and  snail  facilities.  These  have  proven 
to  be  the  moac  difficult  to  control  in  the  USA  and  ore  almost  certain  to  be 
the  most  difficult  in  Hexico.  Bxtenaive  technioal  assistance  !■  likely  co  be 
rc<iulred  for  these  facilities. 

7.  Priority  setting  Is  important.  All  goals  cannoc  be  accomplished 
immediately;  but  ell  goals  are  not  equally  important.  The  USA  did  not  aee 
priorities,  and  still  has  no  systamatic  priority  setting.  As  a  reault.  both 
EPA  program  managers  and  outside  environmental  scientists  agree  that  reeouroes 
are  badly  allocated  across  the  environmancal  programs  (4) 

8.  Strengthon  Mexican  unl varsity  capabilities  for  envirunnental  B&D  and 
envlronnental  education  and  training.  Dntil  there  are  a  large  number  of 
environmancal  sciantista  and  engineers  in  Mexloan  imlveraicies .  and  then  in 
SEOESOL  and  companies,  environmancal  cleanup  is  lilcely  to  be  slow  and  costly. 


MACK  And  Other  Proposals:  The  NSC,  Senator  Baucus,  and  HCOs  have  made  a 
of  propoaale  for  the  environmentsil  and  other  side  agreements.  The  intent  is 
admirable,  but  some  proposals  harve  undesirable  implications.  While  US 
Institutions  have  generally  served  ua  wall,  thay  may  not  be  appropriate  for 
other  nations.  The  admirable  way  in  which  some  institutions  function  in  the 
USA  is  a  good,  practical  demonstration  of  their  value  to  other  nations. 
Attempting  to  foist  these  institutions  on  other  nations  is  a  aiacake, 

T  am  concerned  that  proposala  for  extensive  aecretariats  will  prove  eoatly, 
c\inbersome,  and  ineffeotive.  There  are  already  government  agencies  in  the 
three  nations  that  deal  with  the  environment,  labor,  and  other  iasuas.  I 
doubt  there  are  significant  gains  from  establiahing  parallel  bureaucracies  to 
undertake  the  same  function.  If  the  existing  bureaucracy  is  not  performing 
satisfactorily,  reform  it,  rather  than  create  a  second  agency.  The  best 
proposal  would  be  to  consolidata  all  DSA-Maxloan  environmental  agreements  into 
one  commission.  Administratively,  tiie  oonsolidation  would  save  tine  and 
effort;  it  would  give  HACI  greater  authority,  peraonnal,  and  eliminate  the 
poaaiblltty  cliaL  different  agreementa  could  work  at  eroaa  purposes.  If 
consolidation  is  not  possible,  the  HACK  seoretariat  should  bo  kept  co  a 
ainiaua  slse,  drawing  on  the  exlselng  govemaent  departments  and  etatistics  in 
each  of  the  three  countries. 

In  evaluating  a  proposal  ouch  as  HACE,  the  following  criteria  are  helpful: 
Equity,  effioieney,  administrative  aLsplicity,  tranapareney,  and  goal 
attainment.  Kquity  refera  to  the  myriad  aspects  of  who  benefits  and  who  loses 
undor  NAFTA.  Itiese  ere  quintessentially  political-legal  iasues.  With  a  great 
deal  of  agony  and  compromise ,  thesa  equity  issues  have  bean  dealc  with  under 
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NAlTA.  ThuB,  Char«  is  soaethlng  lnh*r«ntly  auapaoc  about  the  USA  vAntliig  be 
make  additional  specific  daaands  under  th«  guise  o£  an  anvironaental  side 
agreeaent.  I£  the  side  agreeoMnt  is  to  oake  inplicit  agrfienents  explicit,  that 
ia  a  different  issue. 

Efficiency  refers  to  improving  environaiental  quality  at  least  eost.  The  USA 
oust  take  care  that  needlessly  expensive  procedures  or  plans  are  not  required 
because  of  special  interest  groups. 

Adalnistrative  sinpliolty  refers  to  the  aany  reporting,  filing,  and  other 
actionr  that  bureaucrsetes  require.  For  example,  would  NACB  hove  sinultaneoua 
translation  and  publish  reports  in  English,  French,  and  Spanish  or  just  one 
language?  Which  Individu&la,  corporations,  and  govemnenc  agenelea  would  be 
required  to  file  reports  to  RACE?  Haklng  NACE  comprehensive,  and  building  in 
due  process  and  sunohine  rules  would  bury  MACE  under  a  nountain  of  rules  and 
procedures  that  will  slow  progress  to  glacial  speed.  There  is  a  tradeoff 
between  due  proceaa  and  ioplementatlon  speed. 

Transparency  refers  to  public  percepts  about  the  purposes  of  MACE  and  its 
ability  to  acconplish  then.  If  the  public  doesn't  understand  that  HACE  will 
accoopliah  the  desired  goals,  the  institution  will  not  be  credible. 

Finally,  HACB  will  be  Judged  by  the  extent  to  which  •nvironmental  quality  Is 
Inproved  in  the  three  countries.  Soae  of  the  proposed  provlalcns  do  not 
relate  to  this  goal;  indeed.  Hay  diatraeC  attention  froa  helping  to  iaprova 
envlronnentol  quality. 

Tn  conclusion,  I  recosHend  that  HACE  take  over  adainletratlon  of  all 
envlronsental  agreeaents  aaong  the  three  cuntries.  MACE  can  receive 
conplaints  and  aake  reeooHendatlons  without  the  need  for  elaborate  due 
process . 

Environmental  Goals  for  HAPTA;  MAFIA  was  negotiated  to  give  each  nation 
freedom  to  protect  its  environment  and  conauner  health  and  safety,  as  long  as 
tho  rules  didn't  interfere  vtth  free  trade.  Even  if  the  rules  do  interfere 
witti  free  trade,  there  is  the  poaaibility  of  negotiating  a  solution,  as 
oecuxxed  between  the  USA  and  Mexico  over  dolphin>safe  tuna.  If  a  country's 
rule  interferes  with  free  trade  and  no  negotiated  solution  is  poiiRlble,  the 
nation  la  penalized  only  to  the  extant  of  offsetting  penalties  on  a  sinllar 
product.  Thus.  MAFIA  contains  eeoslble  provisions  to  give  each  nation  freedom 
to  satisfy  its  national  healtii,  safety  and  environmental  concerns,  with  the 
minimal  penalty  for  iapedlng  free  trade. 

It  la  tempting  for  Americans  to  assume  that  the  USA  is  the  repealcory  for 
wlodoa  concerning  goals  for  the  environment,  worker  health  and  safety,  and 
product  safety.  Some  gtoupa  want  to  preae  Moxlco  to  accept  USA  deslrea  for 
ohonges  in  their  Institutions  concerning  criminal  Justice,  politics, 
environaental  controls,  etc.  NAFTA  la  a  powerful  lever  to  force  Mexican 
oequieseenee.  This  view  is  unwise.  Just  as  the  USA  hoa  evolved  importantly 
over  the  pest  30  years,  so  will  Mexico  evolve  over  the  next  thirty.  The  08A 
con  help  moke  that  evolution  oonstructlve ,  but  we  cannot  control  it. 

The  minimum  requirement  for  an  environmental  side  agreement  to  MAFTA  is  that 
environmental  quality  not  be  degraded  as  a  result  of  MAFTA.  Since  NAFTA  will 
increase  Mexican  ecanaeiia  development,  it  ie  easy  to  predict  that  the 
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sgr««a«nt  will  Increase  •nvlrow»nt«l  loadtnga  unleso  poiltlvo  action*  ara 
taken.  Thus,  envlronatntal  groupn  and  the  OS  governaent  hava  a  legltlnate 
concern  In  Inalatlng  that  Mexico  not  allow  onvlronnontal  quality  to  be 
dogradad  aa  a  rasulC  of  NAFTA. 

In  view  of  Increasing  Mexican  envLroraiontal  concerns,  1  doubt  there  will  bo 
resistance  to  meeting  the  mlnlauiB  raquirenent.  Kexican  concerns  are  lllcely  to 
preus  beyond  thla  aininua  requlcaaent  to  Inproving  environmental  quality  In 
Mexico  City,  the  border  area,  and  other  places.  The  USA  can  play  a  central 
role  in  helping  Mexico  to  achieve  their  desired  envlroninental  lnprovai»ents . 

Pressing  Mexico  to  adopt  OS  envlronmencal  standards  is  a  mistake.  Since 
Mexico's  Income  levels  are  only  13%  of  thoae  in  the  USA,  it  is  not  surprising 
that  Hexicana  do  not  thliik  they  can  afford  the  saaa  level  of  cnvironaental 
quality.  Even  if  Mexico  agreed  to  adopt  US  goals  In  order  to  get  ratification 
of  NAFTA,  the  Mexican  govenwent  would  have  a  hard  tlae  achieving  these  goals. 
Ho  democratic  country  can  continue  a  policy  which  requires  much  greater 
ftxpendttures  on  the  environment  than  the  vast  majority  of  its  citiisens  desire. 

If  there  Is  to  be  full  "iqward  harmonization,"  there  would  have  to  be  large 
transfers  from  the  USA  to  Mexico  to  pay  for  the  additional  costs.  When  the 
Connon  Market  sought  "upward  haraonlxatlon"  of  envlronnental  and  other 
standards,  the  richer  countries  paid  much  of  the  price  tag  In  the  poorer 
countries.  In  this  era  of  large  budget  deficit*.  I  doubt  that  the  USA  would 
bo  willing  to  transfer  tens  of  billions  of  dollara  each  year  to  enhance 
Mexican  environmental  quality. 

Funds  will  be  required  tu  both  the  USA  and  Mexico  to  addreee  our  comon 
environmental  problems  and  Implement  NAFTA.  The  two  nations  need  to  agree  on 
the  amount  of  money  to  be  spent,  but  each  country  e«n  decide  for  itself  how  to 
raise  the  funds.  As  you  know  better  than  I,  Imposing  taxes  gains  no  friends 
and  distorts  the  economy.  In  ny  judgment,  the  best  way  to  raise  the  US  funds 
is  a  1»  tariff  on  US  laports  from  Mexico.  A  1%  levy  would  do  little  to 
distort  trade,  would  not  be  cumbersoine  to  enforce,  and  would  charge  precisely 
the  Americans  who  would  benefit  from  HAFTA.  Nonetheless,  I  am  discomforted  to 
he  proposing  a  tariff  la  order  to  liq>lement  a  free  trade  agreement  -- 
particularly  where  it  would  put  a  tariff  on  products  that  aren't  currently 
taxed.  If  a  ll  tariff  is  adopted,  it  should  be  limited  to  goods  Imported  Into 
the  USA  from  Mexico  and  be  eliminated  in  a  decade. 

Conclusions:  An  environmental  side  agreement  for  MAFTA  could  help  all  parties. 
It  could  increase  the  deoand  for  USA  environmental  consultants  and  control 
equipment,  deal  with  concerns  about  unfair  competition.  Improve  the  US 
•TTvlronmeia  In  the  border  area,  strengthen  the  power  of  Mexican 
environmentalists,  and  ij^rove  environmental  quality  throughout  Mexico.  It 
could  create  a  *win-vin*  situation. 

The  history  of  USA  enrlroomenCal  programs  provides  a  collate  against  ^ich  to 
Judge  goals  and  practices  for  Mexican  environmental  improvements  under  NAFTA. 
It  is  unrealistic  to  expect  Mexico  to  increase  rapidly  the  proportion  of  CDF 
spent  on  environmental  abatement.  Marked  iaprovementa  in  Mexican 
environmental  quality  will  take  at  least  a  dacade  co  accomplish.  MACB  is  a 
good  idea,  but  care  needs  to  be  taken  that  the  Institution  is  not  wasteful, 
costly,  end  cumbersome.  Finally,  there  are  many  lessons  from  US  environmental 
history  to  help  Mexico  make  her  programs  efficient  and  effective. 
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Botes 

(1)  For  axaaple,  CM.  Gcosaaan  and  Alan  B.  Kxuagar.  "EnvlronBancal  Impacts  of 
a  North  Aneilcan  Free  Trade  Agraeaent,"  Working  Paper  No.  3914,  National 
Bureau  of  Econonic  Roscarch,  Inc.,  Cai^ridge,  NA. 

(2)  In  a  January  26,  1993  speech,  Luis  Donaldo  Coloaio.  Secretary  of  SEDESOL. 
said:  "Increasingly,  Hexicans  know  that  their  welfare  can  no  longer  improve  at 
the  coat:  of  environmental  doieaga  like  Soil  erosion,  deforestation,  air 
pollution,  and,  in  general  the  irrational  exploitation  of  natural  resources." 
"Mexico's  leading  industries  have  al«o  recognized  that  environaentally  sound 
production  processes  are  pivotal  to  their  conpetitiveness .  Leading 
corporations  such  aa  Alfa,  Ceaex.  Cydaa,  Gmpo  Chihuahua.  Herdez,  Mexico's 
Nestle,  and  others,  have  latmched  environacntal  prograas  along  the  principlea 
and  strategies  set  by  ttm  'Business  Charter  for  Sustainable  Developnent. '  Bco- 
audits,  risk  prevention  and  energy  efficiency  prograas  are  naking  their  way 
Into  Mexico, ..Leading  cheaical  industries  haiva  developed  the  integral 
responsibility  prograa,  and  wlLh  the  support  of  the  Uorld  Envlronaencal 
Center,  a  clearing  house  prograa  is  already  available  to  industries  in 
Monterrey,  Guadalajara  and  Mexico  City.  State-evned  enterprises  such  as  Peaex 
are  also  doing  a  significant  effort  in  protecclag  the  envlronnant.' 

(3)  Since  lata  1992.  Mexico  haa  esealated  environaenCal  enforcaaent.  In  the 
last  three  aoatfas  of  1992,  77  hi^  rick  coapanies  were  given  environaental 
audits  at  a  cost  of  $3  aillion.  The  enviraiawntal  audit  prograa  is 
continuing.  Feaex  agreed  in  February  to  an  enviromsntal  audit  of  its  largest 
facility,  as  well  as  to  aake  diang^s  to  correct  probleas  revealed  by  the 
audit.  RefinerlaN  along  the  Gulf  of  Mexico  will  undergo  audita  in  the  naar 
future.  Many  Mexican  states  have  created  envirocsBental  agencies  and  are 
devoting  resourcea  to  ■unlcipal  waste  aanogeaent.  environaental  inspections, 
and  relocation  of  co^aniea.  The  Mexican  Oevelopaent  Bank  is  providing  20 
year  loans  to  finance  the  rolocatlon  of  ceapanlea  and  tita  purchase  or 
construction  of  pollution  control  equipaenc.  The  nuaber  of  environaental 
Inspectors  in  the  border  area  and  elaairfMre  has  been  increasing  rapidly  -- 
froa  300  at  the  beginning  of  1992  to  500  at  the  beginning  of  1993.  with  1B2 
■ore  coapleting  their  training  by  May.  Fox  the  firat  tiae,  planta  are  being 
charged  for  thair  solid  waste  and  water  pollution.  Finally,  Mexico  doubled 
the  amount  of  land  in  "natural  areas"  between  198B  and  1992. 

(4)  Soo  -Unfinished  Buainaaa-  and  KPA  Science  Advisory  Board  report. 
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TESTIMONY  OF  EDGAR  BERKEY,  PH.D.,  PRESIDENT,  NATIONAL  ENVIRON- 
MENTAL TECHNOLOGY  APPLICATIONS  CORPORATION,  AND  CENTER 
FOR  HAZARDOUS  MATERIALS  RESEARCH,  UNIVERSITY  OF  PITTSBURGH 
TRUST 

Mr.  Chairman,  it  is  a  great  privilege  to  testify  before  this  committee  on  the  envi- 
ronmental situation  in  Mexico.  An  understanding  of  this  situation  is  key  to  drafting 
the  environmental  side  agreement  of  the  North  American  Free  Trade  Agreement 

(NAFTA). 

PERSONAL  CREDENTIALS  AND  ORGANIZATIONAL  DESCRIPTION 

My  name  is  Edgar  Berkey.  I  come  forward  as  a  long-time  environmental  profes- 
sional who  was  born  in  Mexico  City  of  a  Mexican  mother  and  an  American  father.  I 
still  have  relatives  in  Mexico  who  are  active  in  the  business  and  professional  com- 
munity. I  grew  up  in  Los  Angeles  at  a  time  when  "smog"  was  first  becoming  a 
household  word,  was  educated  at  Stanford,  Cornell,  and  the  University  of  Pittsburgh 
in  chemical  engineering,  engineering  physics,  and  business  administration,  respec- 
tively, and  I  have  lived  for  26  years  in  Pittsburgh  witnessing  at  first  hand  the  posi- 
tive environmental  benefits  that  can  accrue  from  partnerships  between  the  public 
and  private  sectors. 

I  am  currently  President  and  co-founder  of  two  large  environmental  organizations 
affiliated  with  the  University  of  Pittsburgh.  These  organizations  the  National  Envi- 
ronmental Technology  Applications  Corporation  (NETAC)  and  the  Center  for  Haz- 
ardous Materials  Research  (CHMR)  have  specialized  over  the  past  five  years  in: 

•  providing  environmental  technical  assistance  to  hundreds  of  industrial  com- 
panies and  government  agencies; 

•  facilitating  private-sector  development  of  innovative  environmental  technol- 
ogies; 

•  engaging  in  technology  transfer  and  commercialization  activities  on  environ- 
mental technologies;  and 

•  providing  training  on  a  wide  range  of  environmental  topics. 

NETAC  and  CHMR  have  participated  in  projects  in  over  30  states,  as  well  as  13 
countries  in  both  hemispheres,  including  Mexico  and  Canada. 

Of  further  importance  regarding  my  personal  credentials  is  that  I  have  been  par- 
ticipating for  over  a  year  on  a  panel  for  the  Congressional  Office  of  Technology  As- 
sessment looking  into  options  for  enhancing  the  export  of  U.S.  environmental  tech- 
nologies. 

The  U.S.  Information  Agency  has  also  asked  me  to  participate  on  their  speakers' 
bureau  for  Mexico  and  Latin  America  on  environmental  issues,  and  they  are  ar- 
ranging a  tour  for  May. 

Finally,  I  am  a  member  of  the  Scientific  Advisory  Board  of  the  Ventana  group  of 
financial  organizations  in  California.  Ventana  has  the  U.S.  lead  in  organizing  the 
North  America  Environmental  Fund,  L.P.  This  is  currently  the  only  private  capital 
fund  designed  specifically  to  invest  in  environmental  companies  to  promote  the 
transfer  of  environmental  technology  to  Mexico  from  North  America  and  countries 
of  the  Fund's  investors.  There  is  strong  participation  by  both  U.S.  and  Mexican  com- 
panies as  investors  in  the  fund.  I  expect  the  fund  will  have  the  ultimate  effect  of 
benefitting  U.S.  firms,  as  well  as  improving  the  Mexican  environmental  industry. 
This  Fund  has  already  had  its  first  closing  at  about  the  $20  million  level  and  is  eval- 
uating its  first  investments. 

Additional  descriptions  of  both  the  NETAC  and  CHMR  programs  are  provided  at 
the  end  of  this  testimony,  as  well  as  a  synopsis  of  my  professional  career. 

FOCUS  AREAS  FOR  THIS  TESTIMONY 

Based  on  my  knowledge  and  experience,  I  would  like  to  focus  on  three  areas  in 
my  testimony  today: 

•  Conclusions  about  the  environmental  situation  in  Mexico 

•  Environmental  business  opportunities  in  Mexico 

•  Recommendations  for  the  environmental  side  agreement  of  the  NAFTA 
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CONCLUSIONS  ABOUT  THE  ENVIRONMENTAL  SITUATION  IN  MEXICO 

1.  The  Mexican  government  is  serious  about  solving  the  country's  environmental 
problems.  It  has  linked  the  issue  of  environmental  improvement  strongly  with  eco- 
nomic development.  Mexico's  focus  on  the  environment  began  before  the  NAFTA 
was  framed,  and  it  has  strengthened  with  time. 

Although  Mexico  historically  paid  little  attention  to  the  environment  and  to  en- 
forcement of  environmental  controls,  significant  changes  in  perspective  began  in  the 
late  1980s.  This  corresponded  to  a  time  period  when  the  country's  environmental 
problems  had  grown  so  immense  that  they  were  becoming  obvious  to  many  citizens. 
Mexico  was  also  beginning  to  embrace  the  concepts  of  free  market  economy  and  pri- 
vatization and  was  attempting  to  attract  foreign  capital  for  economic  development. 
With  the  help  of  the  World  Bank  and  others,  Mexico  recognized  that  the  trade-off 
between  promoting  economic  development  at  the  expense  of  accepting  further  envi- 
ronmental degradation  was  becoming  less  acceptable  internationally. 

The  Mexican  government  concluded  that  significant  environmental  improvements 
had  to  be  initiated  in  the  country  if  international  lending  and  financing  organiza- 
tions were  going  to  invest  in  Mexico.  The  government  also  became  convinced  that 
continued  economic  development  would  provide  the  further  capital  needed  to  sus- 
tain the  environmental  improvement  campaign.  We  must  remember  that  the  cur- 
rent government  leaders  in  Mexico  are  among  the  best  educated  in  economics  of  all 
governments  in  the  world. 

Mexico  was  the  first  country  to  ratify  the  Montreal  Protocol  in  1987.  Its  first  com- 
prehensive national  environmental  law,  the  General  Ecology  Law,  was  enacted  in 
1988.  This  law  by  contrast  to  our  traditional  single  media  legislative  approach  is  a 
sophisticated  effort  to  encompass  a  multi-media  view  of  environmental  improvement 
that  includes  requirements  for  environmental  impact  assessment,  control  of  air  and 
water  pollution  and  hazardous  waste  management. 

The  Mexican  Secretariat  responsible  for  the  environment  first  SEDUE  (Secretar- 
iat for  Urban  Development  and  Ecology)  and  since  mid-1992  SEDESOL  (Secretariat 
for  Social  Development)  has  seen  major  increases  in  staff  and  budgets  over  the  past 
few  years,  especially  for  enforcement  inspectors  and  developers  of  standards. 

I  believe  it  is  significant  and  revealing  of  the  importance  being  placed  on  the  envi- 
ronment that  the  full  name  of  SEDESOL  means  "Secretariat  for  Social  Develop- 
ment" and  that  the  former  head  of  the  ruling  political  party  to  which  President 
Salina  belongs,  Donaldo  Colosio,  was  selected  to  be  the  Minister. 

As  privatization  has  yielded  additional  funding  for  the  government,  Mexico  has 
increased  its  commitments  for  environmental  spending  in  both  the  border  areas 
near  the  U.S.,  where  it  is  co-funding  activities,  as  well  as  in  major  urban  areas,  such 
as  Mexico  City,  where  it  has  made  a  major  multi-billion  dollar  commitment. 

Based  on  its  latest  budgetary  figures,  Mexico  now  leads  the  developing  world  in 
spending  on  the  environment.  And  all  of  this  has  occurred  before  the  NAFTA  is 
even  fully  in  place. 

2.  Mexico's  environmental  legal  and  regulatory  system  though  still  young  and  devel- 
oping has  given  increasing  evidence  that  it  is  willing  to  act  to  enforce  the  law.  The 
enforcement  system  is  getting  stronger,  but  it  would  be  premature  to  measure  the 
effectiveness  of  this  system  against  current  U.S.  standards. 

As  the  inspection  and  enforcement  capability  of  first  SEDUE,  then  SEDESOL  has 
grown,  the  number  of  fines  being  levied  for  environmental  violations  has  grown  to  a 
recently  reported  level  of  more  than  $1  million  per  month.  More  important,  very 
few  of  the  fines  are  being  successfully  challenged.  Thousands  of  violating  facilities 
have  been  forced  to  close  down  at  least  temporarily  until  commitments  are  under- 
way to  correct  the  environmental  problems  detected. 

These  actions,  initially  surprising  to  many  Mexicans  who  were  skeptical  that  the 
Salinas  government  was  really  serious  about  the  environment,  have  helped  to 
change  their  minds  about  the  strength  with  which  the  issue  is  being  pursued.  'This 
is  true,  even  though  many  of  the  actions  are  not  as  rigorous  as  U.S.  standards  might 
require. 

It  would  be  wrong  to  imply  that  SEDESOL  has  everything  under  control,  or  that 
it  is  ready  to  be  judged  by  U.S.  standards.  The  number  of  trained  inspectors  and 
permit  reviewers  is  still  quite  small  compared  to  the  needs  of  the  country.  The  data 
bases  and  information  resources  tracking  the  industrial  base  are  still  inadequate. 
There  is  still  a  clear  infrastructure  shortage  in  the  country  in  the  environmental 
area.  Mexican  colleges  and  universities  have  yet  to  fully  develop  the  kind  of  envi- 
ronmental programs  that  will  assure  a  supply  of  trained  technical  people  in  the 
future.  (I  might  add  that  this  is  also  true  of  the  United  States.) 
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I  would  put  the  current  state  of  environmental  infrastructure  development  in 
Mexico  as  being  on  a  parallel  with  the  situation  in  much  of  the  U.S.  in  the  1950s 
and  1960s.  There  is  still  a  long  way  to  go  in  Mexico,  and  the  country's  environmen- 
tal capability  must  be  viewed  in  the  context  of  a  complete  system.  We  must  remem- 
ber that  the  U.S.  Environmental  Protection  Agency  was  not  created  until  1970  and 
experienced  many  growing  pains,  some  of  which  are  still  present. 

The  development  of  the  Mexican  environmental  infrastructure  can  be  accelerated 
with  a  variety  of  targeted  training,  technical  assistance,  and  technology  transfer 
programs  conducted  in  cooperation  with  the  U.S.  and  Canada.  Some  of  these  pro- 
grams are  already  underway,  independent  of  the  NAFTA,  but  they  must  be  expand- 
ed to  include  our  universities  and  research  and  development  centers. 

As  the  kinds  of  technical  assistance  and  technology  transfer  programs  that  will  be 
needed  are  defined,  I  believe  it  is  essential  to  remember  the  fierce  nationalism  of 
the  Mexican  people  and  their  clear  historical  desire  to  avoid  dominance  by  the  U.S. 
The  environmental  aspects  of  the  NAFTA  need  to  be  developed  as  a  partnership 
with  clear  mutual  benefits,  not  as  a  legal  system  that  fails  to  recognize  historical, 
cultural,  and  developmental  realities. 

3.  A  growing  number  of  Mexican  companies  now  see  the  environment  as  a  business 
opportunity.  They  have  concluded  that  environmental  clean-up  in  Mexico  has 
become  a  serious  matter.  They  believe  the  NAFTA  will  increase  opportunities  for 
environmental  businesses.  The  active  participation  of  Mexican  companies  in  envi- 
ronmental business  activities  will  help  legitimize  the  industry  in  the  country. 

In  the  U.S.,  we  have  recognized  that  environmental  regulations  coupled  with  en- 
forcement creates  markets  and  business  opportunities.  The  equivalent  of  this  is  now 
being  demonstrated  in  Mexico.  The  Mexican  environmental  market  has  already 
begun  to  show  strong  growth.  Increasing  investments  are  being  made  in  municipal 
wastewater  treatment,  industrial  wastewater  treatment,  air  pollution  control,  and 
solid  weiste  disposal.  Total  expenditures  exceeding  $1  billion  per  year  are  forecast, 
and  annual  growth  rates  of  20%  or  more  per  year  are  not  out  of  the  question  in 
individual  market  segments. 

These  developments  have  led  many  Mexican  companies  to  view  the  environmen- 
tal area  as  a  new  business  opportunity  to  which  they  can  potentially  provide  goods 
and  services.  The  growing  involvement  of  Mexican  companies  in  the  environmental 
industry  will  help  legitimize  the  trends  toward  increased  enforcement  of  environ- 
mental regulations.  Many  Mexican  companies  are  seeking  U.S.  partners  to  satisfy 
the  demand,  and  they  are  not  just  looking  at  states  near  the  U.S.-Mexico  border. 

For  example,  the  World  Trade  Center  in  Pittsburgh  has  successfully  attracted 
Mexican  companies  from  Mexico  City  and  Monterrey  to  seek  partners.  Mexico  ranks 
as  Pennsylvania's  third  most  important  trading  partner,  and  the  environmental  ex- 
perience of  Pennsylvania  industry  is  being  translated  to  Mexico  through  various 
companies. 

Stricter  enforcement  of  environmental  laws  has  also  created  a  boom  in  environ- 
mental service  and  consulting  companies  in  Mexico.  Many  of  the  largest  U.S.  envi- 
ronmental companies,  including  Waste  Management,  are  establishing  joint  ventures 
with  Mexican  counterparts.  Others  are  setting  up  offices. 

The  number  of  national  and  international  conferences  in  Mexico  focusing  on  the 
environment  and  the  business  opportunities  it  represents  are  also  at  an  all-time 
high. 

ENVIRONMENTAL  BUSINESS  OPPORTUNITIES  IN  MEXICO 

The  identification  of  priority  environmental  business  opportunity  areas  in  Mexico 
is  an  important  exercise  for  U.S.  companies  who  wish  to  do  business  in  Mexico. 
Below  are  offered  some  thoughts  on  the  priorities  and  maximizing  chances  for  suc- 
cess based  on  my  understanding  of  the  country. 

1.  Chances  of  success  for  U.S.  equipment,  engineering/construction,  and  consulting 
companies  will  be  increased  if  they  identify  Mexican  partners  to  work  with  and  can 
bring  financing  with  them  to  fund  projects. 

Mexico  has  a  high  regard  for  U.S.  technology  and  equipment,  and  it  is  likely  to  be 
positively  disposed  to  working  with  U.S.  companies,  especially  if  they  can  provide 
financing  for  projects.  An  important  key,  however,  is  to  identify  compatible  Mexican 
partners.  They  can  be  very  helpful  in  negotiating  the  particular  business  climate 
that  exists. 

American  companies  that  have  attempted  to  penetrate  the  Mexican  market  with- 
out local  partners  have  encountered  numerous  difficulties. 
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The  creation  of  joint  ventures  or  strategic  alliances  will  have  the  side  effect  of 
helping  to  "jump  start"  the  development  of  an  environmental  infrastructure  in 
Mexico. 

2.  Water  pollution  remains  the  single  biggest  environmental  and  public  health  prob- 
lem impacting  Mexico.  Therefore,  addressing  this  area  presents  significant  business 
opportunities.  In  addition  to  public  works  projects  directed  at  drinking  water  sup- 
plies, major  efforts  must  be  directed  toward  municipal  wastewater  treatment  and 
industrial  wastewater  treatment. 

Water  is  a  precious  resource  in  Mexico.  Efforts  to  purify  and  treat  water,  as  well 
as  to  conserve  it  and  use  it  efficiently,  offer  many  attractive  business  opportunities 
for  U.S.  firms  that  can  supply  complete  treatment  plants,  package  wastewater  treat- 
ment systems,  and  purification  equipment.  Companies  that  offer  wastewater  reuse 
and  recycling  technology  for  individual  industrial  facilities  will  also  find  a  market. 
Opportunities  exist  to  work  with  both  municipal  agencies  and  industry  associations. 

3.  Air  pollution  is  the  next  most  serious  environmental  problem  on  a  national  basis. 
However,  it  ranks  as  the  most  important  problem  in  Mexico  City  and  several  other 
urban  regions  having  a  high  concentration  of  automobile  and  truck  traffic. 

Air  pollution  in  Mexico  is  primarily  a  problem  caused  by  the  large  number  of 
mobile  sources  (automobiles  and  trucks),  most  of  which  burn  leaded  fuel  and  do  not 
have  catalytic  converters.  Efforts  to  control  mobile  source  pollution  through  con- 
trolled use  of  automobiles  in  Mexico  City  have  been  well  publicized.  Long-term  im- 
provement can  be  expected  through  new  automobile  requirements  that  include  the 
use  of  cleaner  fuels,  installation  of  catal3^ic  converters,  and  improved  automobile 
efficiencies.  The  U.S.  auto  industry  has  a  well  established  place  in  Mexico  and  is 
positioned  to  participate. 

Air  pollution  from  stationary  sources  in  Mexico  is  primarily  related  to  emissions 
from  petroleum  processing  (the  largest  industry  in  the  country),  metals  processing 
(such  as  steel  making),  and  chemical  production.  Control  of  these  sources  through 
currently  available  means  would  make  a  major  improvement  in  the  situation,  but 
competition  can  be  expected  from  Japanese  and  European  countries. 

4.  Solid  and  hazardous  waste  management  also  rank  as  significant  areas  of  business 
opportunity. 

Mexico  needs  waste  disposal  centers  and  landfills.  None  of  the  100  largest  cities  in 
the  country  has  yet  solved  its  waste  management  problem.  The  transportation,  han- 
dling, and  landfilling  of  municipal  solid  waste  presents  significant  business  opportu- 
nities, as  does  the  transportation  and  treatment  of  industrial  hazardous  waste.  A 
hazardous  waste  treatment  facility  is  under  development  near  San  Luis  Potosi. 

5.  In  the  spectrum  of  the  country's  environmental  problems,  the  clean-up  and  reme- 
diation of  contaminated  sites  is  further  down  the  priority  list. 

Mexico  is  focusing  initially  on  cleaning  up  its  municipal,  industrial,  and  mobile 
source  pollution  problems.  Remediating  contaminated  sites,  unless  it  poses  a  clear 
and  distinct  public  health  threat  is  receiving  less  attention. 

RECOMMENDATIONS  FOR  THE  ENVIRONMENTAL  SIDE  AGREEMENT  OF 
THE  NAFTA 

I  believe  the  environmental  side  agreement  of  the  NAFTA  must  satisfy  a  number  of 
constraints  with  respect  to  Mexico: 

1.  It  must  respect  and  build-on  the  sovereignty  of  the  Mexican  environmental  and 
regulatory  enforcement  system  that  is  in  the  process  of  being  established. 

2.  It  must  recognize  the  desirability  of  building  up  local  knowledge  and  capability 
in  Mexico  to  enforce  environmental  regulations. 

3.  It  must  provide  for  a  transition  period  that  will  be  required  to  establish  an  ade- 
quate Mexican  environmental  infrastructure,  given  the  significant  differences 
between  the  U.S.  and  Mexico. 

4.  It  must  include  appropriate  mechanisms  for  providing  technical  assistance, 
training,  and  environmental  technology  transfer  that  can  accelerate  develop- 
ment of  the  Mexican  environmental  infrastructure. 

5.  It  must  include  mechanisms  for  third-party,  independent  investigation  of  facili- 
ties identified  as  violating  environmental  laws.  The  mechanisms  should  include 
the  ability  to  provide  technical  assistance  in  identifying  and  financing  appropri- 
ate technologies. 

In  this  respect,  I  support  creation  of  the  proposed  tri-national  North  American 
Commission  on  the  Environment  (NACE)  to  provide  assurance  that  facilities  in 
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Mexico  involved  in  cross-border  trade  do  not  receive  an  economic  advantage 
from  violating  or  ignoring  environmental  requirements. 

To  increase  its  ultimate  acceptance  by  industry,  NACE  needs  to  be  viewed  as  a 
facilitating  international  organization  that  works  cooperatively  with  the  en- 
forcement organizations  in  each  country. 

To  be  an  effective  technology  transfer  agent  with  industry,  NACE  should  be  an 
independent,  non-regulatory,  third-party  type  of  organization,  whose  mission 
transcends  individual  national  considerations.  It  should  be  capable  of  providing 
objective  information  on  the  ability  of  environmental  technologies  to  meet  spe- 
cific requirements. 

To  leverage  its  potential  and  increase  its  impact,  NACE  should  have  a  proactive 
technical  assistance  component  that  includes  a  convenient  point  of  contact,  the 
ability  to  conduct  on-site  visits,  technology  training  and  update  programs, 
access  to  current  information  on  available  technologies  and  project  financing, 
and  the  ability  to  oversee  the  full  implementation  and  monitoring  of  proposed 
remedies. 

Credibility  and  objectivity  are  critically  important  in  the  environmental  area, 
and  NACE  needs  to  be  established  with  that  in  mind. 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  testify  today.  I  look  forward  to 
working  with  you  and  the  Committee  in  seeing  to  it  that  the  NAFTA  yields  the 
kind  of  environmental  benefits  that  can  come  from  consistent  enforcement  policies 
coupled  with  access  to  environmental  technologies.  I  believe  it  can  happen. 

ENVIRONMENTAL  EXPERTISE  AT  THE  UNIVERSITY  OF  PITTSBURGH 

The  University  of  Pittsburgh  Applied  Research  Center  (U-PARC)  in  Harmarville, 
PA  is  host  to  two  of  the  country  s  leading  nonprofit  environmental  and  health  and 
safety  organizations:  the  National  Environmental  Technology  Applications  Corpora- 
tion (NETAC)  and  Center  for  Hazardous  Materials  Research  (CHMR). 
Founded  in  the  late  1980s  as  subsidiaries  of  the  University  Trust,  NETAC  and 
CHMR  share  the  goal  of  promoting  the  use  of  state-of-the-art  environmental  man- 
agement practices  and  innovative  technologies  in  the  U.S.  and  worldwide.  Broadly 
speaking: 

•  CHMR  provides  technical  assistance  to  businesses  and  government  on  envi- 
ronmental problems,  health  and  safety  training  for  workers,  and  applied  re- 
search on  environmental  issues. 

•  NETAC  concentrates  on  the  commercialization  and  use  of  environmental 
technologies  in  the  U.S.  and  internationally. 

Key  attributes  of  NETAC  and  CHMR: 

•  A  national  and  international  reputation  gained  from  working  in  32  states  and  12 

countries 

•  An  emphasis  on   technology  transfer,   environmental   technology  development, 

training,  and  technology  assistance 

•  A  diverse  client  base  ranging  from  industrial  organizations  to  government  agen- 

cies and  academic  institutions 

•  A  unique  status  as  independent  nonprofit  organizations  that  provide  consulting 

services  from  a  neutral  third-party  perspective 

•  A  diverse  staff  which  includes  technical  and  scientific  personnel,  management 

and  marketing  experts,  and  regulatory  specialists  who  can  address  all  facets  of 
technology  development  and  use 

•  An  unmatched  understanding  of  the  environmental  technology  commercialization 

process 

•  State-of-the-art  environmental  training  programs  and  facilities 

•  A  combined  multi-disciplinary  staff  of  more  than  80  professionals 

The  next  few  pages  briefly  describe  NETAC  and  CHMR  capabilities,  services,  and 
recent  activities. 

NATIONAL  ENVIRONMENTAL  TECHNOLOGY  APPLICATIONS 
CORPORATION  (NETAC) 

BACKGROUND 

Founded  in  1988  through  a  cooperative  agreement  between  the  U.S.  EPA  and  the 
University  of  Pittsburgh  Trust,  NETAC  specializes  in  working  with  developers  and 
users  of  environmental  technologies  to  help  bring  the  technologies  to  the  national 
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and  international  marketplace.  NETAC's  efforts  encompass  new  technologies  with 
promising  commercialization  potential  as  well  as  innovations  aimed  at  modifying 
existing  technologies  and  processes.  The  company  also  uses  its  in-depth  knowledge 
of  new  technologies  to  help  technology  users  find  timely,  cost-effective,  solutions  to 
their  environmental  concerns. 

CLIENTS 

NETAC's  clients  range  from  individual  entrepreneurs  to  large  corporations,  includ- 
ing nonenvironmental  organizations  that  want  to  diversify  into  the  environmental 
market.  They  include  technology  developers  and  users,  trade  associations,  environ- 
mental engineers  and  consultants,  and  investors.  The  representative  client  list  at 
the  end  of  this  document  shows  many  of  the  organizations  that  we  have  assisted 
worldwide. 

STAFF 

NETAC's  staff  has  the  diverse  skills  needed  to  address  the  issues  which  affect  the 
commercialization  of  new  technologies.  They  are  environmental  consultants,  MBAs, 
regulatory  and  legal  experts,  biologists,  chemists,  and  engineers.  By  combining  their 
expertise,  they  deliver  technically  sound,  yet  market-driven  solutions. 

NETAC  SERVICES 

NETAC  fosters  the  development,  testing,  demonstration,  and  marketing  of  new 
technologies.  Key  services  include: 

•  International  Technology  Transfer  Assistance— to  promote  the  understanding  and 

use  of  priority  technologies  for  environmental  needs  worldwide 

•  Environmental  Information  Development  and  Dissemination — through  data  bases, 

reports,  seminars,  and  a  quarterly  publication  focusing  on  innovations  in  envi- 
ronmental technology 

•  Business  Planning  and  Marketing  Assistance — identification  of  potential  clients 

and  markets  for  environmental  technologies 

•  Technology  Testing  and  Evaluation — including  bench-  and  pilot-scale  programs 

that  provide  developers  with  data  they  can  use  to  demonstrate,  market,  and  im- 
prove their  offerings 

•  Funding  Identification/Financial  Plan  Development — to  support  developers  who 

need  financial  assistance  to  proceed  with  the  development  process 

•  Bioremediation  Product  Evaluations — centered  on  development  of  standard  proto- 

cols for  testing  and  evaluation  of  technology  performance 

•  Regulatory  Analyses — to  uncover  the  current  and  potential  effects  of  environmen- 

tal regulations  on  the  development  and  application  of  new  technologies. 

REPRESENTATIVE  PROJECTS 

In  its  first  four  years,  NETAC  has  completed  over  75  projects  involving  all  phases  of 
the  commercialization  process.  The  following  brief  descriptions  illustrate  the 
breadth  of  this  experience. 

International  Programs 

•  Assessing  waste  management  options  for  petroleum  coke  boilers  for  a  new  Ven- 

ezuelan refinery. 

•  Assisting  a  Canadian  chemical  firm  understand  federal  and  state  environmental 

regulations  applying  to  its  product. 

•  Executive  briefings  in  Canada  on  the  U.S.  environmental  industry. 

Testing  and  Demonstrations 

•  Pilot  plant  study  to  test  a  proprietary  technology  useful  for  destroying  toxic  or- 

ganic chemicals,  nerve  g^s,  and  chemical  warfare  agents. 

•  Poof-of-concept  testing  on  a  process  for  the  treatment  of  municipal  sewage  sludge 

for  land  disposal. 

Bioremediation  Product  Evaluation 

•  Development  of  protocols  to  test  efficacy  and  toxicity  of  bioremediation  products 

for  oil  spills. 

Echnology  Evaluations 

•  Evaluation  of  technology  for  managing  certain  types  of  medical  waste. 

•  Development  of  computer  database  for  emerging  environmental  technologies. 

Business  and  Marketing  Services 
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•  Conducting  market  assessments  for  specific  environmental  technologies. 

•  Establishing  a  nationwide  toll-free  environmental  commercialization  hotline  that 

provides  assistance  to  technology  developers. 

CENTER  FOR  HAZARDOUS  MATERIALS  RESEARCH 

BACKGROUND 

Formed  in  1985,  CHMR  is  the  nonprofit  environmental  educational  and  research 
arm  of  the  University  of  Pittsburgh  Trust.  CHMR  assists  business,  industry,  medical 
facilities,  government,  and  communities  with  management  and  disposal  of  hazard- 
ous materials  and  solid  wastes  through: 

•  environmental  health  and  safety  education  and  training; 

•  independent  technical  assistance  related  to  hazardous  materials;  and 

•  research  and  development  for  innovative  material  treatment,  processing,  and 
disposal  technologies. 

CLIENTS 

CHMR  clients  range  from  small  startup  firms  to  Fortune  500  corporations.  Its 
status  as  an  independent  third-party  consulting  organization  has  attracted  compa- 
nies involved  in  many  industries  such  as  plastics,  petroleum,  steel,  and  hazardous 
waste  management,  as  well  as  government,  educational,  trade,  and  research  organi- 
zations. These  relationships  have  provided  CHMR  with  a  highly  regarded  reputation 
in  the  environmental  field  both  domestically  and  internationally. 

STAFF 

CHMR  staff  is  multidisciplinary,  consisting  of  nationally  recognized  professionals 
with  a  reputation  for  providing  high-quality  technical  assistance,  research,  and 
training  services.  Staff  members  offer  a  unique  combination  of  industrial  experience 
with  large  and  small  companies  as  well  as  regulatory  experience  at  the  federal  and 
state  levels.  Currently,  CHMR  employs  a  diverse  array  of  skilled  professionals  such 
as  waste  management  experts,  engineers,  chemists,  biologists,  MBAs,  regulatory  and 
international  experts,  and  training  personnel. 

SERVICES 

The  company  offers  a  wide  array  of  technical  and  business  assistance  services  for 
public-  and  private-sector  clients  in  the  U.S.  and  abroad.  Its  major  activities  address: 

Environmental  Health  and  Safety  Education  and  Training 

CHMR  offers  over  20  courses  covering  hazardous  waste  operations,  hazardous  mate- 
rials emergency  response,  occupational  health  and  safety,  environmental  technolo- 
gy, and  compliance.  Many  are  conducted  at  CHMR's  10-acre  on-site  training  center 
where  emergency  situations  such  as  railroad  car  derailments,  tanker  truck  roll- 
overs, chemical  spills,  abandoned  waste  sites,  decontamination  processes,  and  full 
chemical  plant  operations  can  be  simulated.  Since  its  inception  in  1986,  CHMR  has 
trained  over  5,000  people. 

Environmental  Technical  Assistance 

CHMR  also  conducts  independent  environmental  reviews  to  assist  small  and 
medium-sized  businesses  identify  potential  environmental  health  and  safety  prob- 
lems. The  company  conducts  independent  technology  assessments  to  compare  the  ef- 
fectiveness and  safety  of  a  variety  of  environmental  solutions;  offers  compliance 
audits  on  issues  such  as  air  emissions,  wastewater,  hazardous  waste,  and  under- 
ground storage  tanks;  and  performs  site  assessments  to  uncover  hidden  liabilities 
during  real  estate  transfers. 

Innovative  Technology  Research  and  Development 

To  foster  the  development  and  application  of  new  technologies  that  realistically  ad- 
dress regional,  national,  and  international  environmental  priorities,  CHMR  also  car- 
ries on  active  R&D  and  development  support  programs,  including  laboratory  testing 
and  demonstrations,  and  technology  transfer  assistance. 

REPRESENTATIVE  PROJECTS 

CHMR  has  completed  hundreds  of  projects  throughout  the  U.S.  and  in  12  other 
countries.  The  following  brief  descriptions  illustrate  the  depth  of  our  experience. 

International  Programs 
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•  Assessments  of  environmental  conditions  in  Poland  and  Hungary  for  EPA's 

Office  of  International  Activities. 

•  Seminars  in  Central  and  Eastern  Europe  on  environmental  technology  develop- 

ment, environmental  technology  transfer,  and  selection  and  evaluation  of  envi- 
ronmental technologies. 

Education  and  Training  Programs 

•  Development  of  one  of  the  first  technician  level  certificate  programs  in  environ- 

mental technology  with  Allegheny  Community  College. 

•  Development  of  K-12  curriculum  on  recycling. 

Technical  Programs 

•  Independent  assessment  of  a  hazardous  waste  incinerator  was  constructed  by 

Waste  Technologies  Industries  in  Ohio. 

•  Administration  of  the  Commercial  Hazardous  Waste  Evaluation  Group,  a  consor- 

tium of  Fortune  500  companies,  that  oversees  risk-based  environmental  auditing 
of  major  waste  treatment  facilities  in  the  U.S. 

REPRESENTATIVE  NETAC  AND  CHMR  CLIENTS 


Representative  Domestic  Organizations 


Alcoa 

Alco  Chemical 

American  Cyanamid 

American  Refining 

Beazer  East 

Ben    Franklin    Technology 

Western  PA 
Ciba-Geigy  Corporation 
Chemloop,  Inc. 

Contraves  Goertz  Corporation 
Deere  &  Company 
Electric  Power  Research  Institute 
Gannett  Fleming 
General  Eletric  Inc. 


Canada 

Canadian  Institute  of  Technology 
Cartier  Chemicals  Ltd. 
Environment  Cemada 
External  Affairs  and  International 

Trade 
Shell  Canada 


Geraghty  and  Miller,  Inc. 

IT  Corporation 

Iowa  State  University 

Kenox  Corporation 

MacLaren  Hart,  Inc. 
Center    of    National  Defense  Environmental 

Corporation 

New  Jersey  Institute  of  Technology 

PA  Department  of  Commerce 

PPG  Industries,  Inc. 

South  Coast  Air  Quality  Management  District 

Spintech 

Westinghouse   Savannah   River  Company 

Wasta  Technologies,  Inc. 
International  Agencies  and  Organizations 

Netherlands 
Interbeton 

The  Netherlands  Organization  for  Ap- 
plied Scientific  Research 


Czechoslovakia 

Poland 

Czechoslovak    Federal    Committee 

Polish  Academy  of  Sciences 

for  the  Environment 

National  Foundation  for  Environmental 

Protection 

Hungary 

Russia 

Institute  for  Environmental  Man- 

All-Union Water  Engineering  Institute 

agement 

Institute  at  Nizhni  Novgorod 

Germany 

Spain 

Institute     for     Industrial     Waste 

ENDESA 

Management 

Japan 

Venezuela 

Japan  Research  Institute 

Corpoven,  S.A. 

Muralla  Environmental,  C.A. 

Mexico 

Finatec 

107 

STATEMENT  OF  RICHARD  J.  HECKMANN,  CHAIRMAN  OF  THE  BOARD, 
UNITED  STATES  FILTER  CORP. 

Mr.  Chairman,  Members  of  the  Committee: 

Thank  you  very  much  for  the  opportunity  to  speak  with  you  this  morning.  My  name 
is  Richard  James  Heckmann.  I  am  Chairman  of  the  Board  and  Chief  Executive  Offi- 
cer of  United  States  Filter  Corporation. 

U.  S.  Filter  is  one  of  the  largest  manufacturers  of  water  treatment  equipment  in  the 
United  States.  We  have  manufacturing  facilities  in  Rockford,  Illinois;  Marlboro, 
New  Jersey;  Warren,  New  Jersey;  Redmond,  Washington;  Roseville,  Minnesota; 
Warrendale,  Pennsylvania;  Davenport,  Iowa;  Whittier,  California;  and  Tarbes, 
France.  We  have  an  installed  base  of  over  40,000  systems  around  the  world,  with 
customers  as  diverse  as  Budweiser,  Texaco,  Alcoa,  the  French  Atomic  Energy  Com- 
mission, British  Petroleum,  Bechtel,  and  Toshiba  of  Japan.  Our  primary  thrust  is 
the  purification  of  water,  both  at  the  municipal  drinking  level,  the  industrial  proc- 
ess level,  and  the  industrial  and  municipal  wastewater  level. 

I  am  here  today  to  enthusiastically  support  the  North  American  Free  Trade  Agree- 
ment. I  will  not  repeat  for  you  the  many  arguments  in  general  that  favor  the  Agree- 
ment. I  will  instead  try  to  focus  specifically  on  how  U.  S.  Filter,  as  one  of  the  lead- 
ing environmental  companies  in  the  United  States,  will  benefit  from  the  treaty,  and 
how  Mexico  will  benefit  from  American  involvement. 

We  have  all  heard  and  seen  the  tragic  stories  of  the  damage  to  the  environment  in 
Eastern  Europe.  There  is  a  desperate  need  to  clean-up  the  waterways  and  water 
sources  of  that  part  of  the  world.  There  is  a  highly  developed  technology  base  for 
the  treatment  of  water  in  Western  Europe.  On  the  borders  of  the  countries  that 
most  need  water  treatment,  there  are  very  successful  and  innovative  Western  Euro- 
pean companies  that  are  able  to  meet  their  needs.  In  fact,  the  two  largest  water 
companies  in  the  world  are  French. 

For  American  companies  to  compete  in  that  Eastern  European  marketplace  will  be 
very  difficult.  Not  only  are  there  many  language  barriers,  but  also  the  travel  time, 
time  zones,  and  shipping  difficulties,  all  put  us  at  a  tremendous  disadvantage  to  our 
Western  European  competitors. 

However,  the  story  is  different  in  Mexico.  Mexico  suffers  from  many  of  the  same 
problems  with  their  water  supply  that  are  prevalent  in  Eastern  Europe.  While  the 
government  of  Mexico  has  moved  swiftly  in  the  last  few  years  to  identify  and  ad- 
dress these  problems,  we  all  know  there  is  much  work  to  be  done  to  improve  the 
quality  of  water  south  of  our  border.  It  is  my  view  that  the  first,  second,  third,  and 
fourth  place  Mexico  will  look  for  technology  will  be  the  United  States. 
As  our  Western  European  competitors  to  Eastern  Europe,  we  also  share  a  common 
border  with  our  Mexican  customers.  We  are  in  basically  the  same  time  zones,  the 
transportation  of  products  is  easy,  the  air  service  is  fast  and  efficient,  and  close  to 
one-third  of  the  employees  of  United  States  Filter  have  at  least  a  working  knowl- 
edge of  Spanish. 

In  fact,  we  are  already  actively  involved  in  the  job  of  providing  water  treatment 
equipment  to  Mexico.  I  can  tell  you  from  experience,  it  is  a  far  easier  business  ar- 
rangement than  those  we  have  in  Europe.  Clearly  from  the  competitive  standpoint  I 
believe  you  will  see  United  States  manufacturers  and  engineers  competing  with 
each  other  to  do  business  in  Mexico  rather  than  competing  with  far  better  equipped 
adversaries  in  Europe. 

It  is  also  clear  to  me  that  in  order  for  the  United  States  to  grow  its  export  business, 
we  need  to  be  using  the  technologies  developed  in  this  country  to  our  advantage 
when  competing  outside  of  our  borders.  The  water  treatment  technology  in  this 
country  is  far  superior  to  that  in  most  of  the  world.  It  is  a  perfect  export  because  it 
showcases  the  great  strides  we  have  made  in  this  country  in  developing  the  products 
to  improve  the  environment.  We  are  therefore  not  only  exporting  our  technology  for 
a  profit  to  Mexico,  but  at  the  same  time  we  are  also  improving  the  quality  of  life  for 
our  neighbors. 

It  is  surprising  to  me  that  the  environmental  opponents  to  this  treaty  have  not  fo- 
cused on  the  real  issue  of  the  clean-up  necessary  for  the  water  and  air  in  Mexico.  In 
order  to  drive  the  remediation  Issues,  industry  has  to  become  the  answer,  not  the 
problem.  The  fact  in  this  country  is  that  the  EPA  has  done  such  a  good  job  of  set- 
ting the  standards  and  regulations  for  the  discharge  of  wastewater,  that  we  have 
cleaned-up  our  rivers  and  lakes  with  industrial  and  municipal  discharge. 
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One  of  the  great  examples  is  here  in  Washington,  D.C.,  with  the  Blue  Plains  Sewage 
Treatment  facility.  The  Potomac  River  is  much  cleaner  as  a  result  of  the  effluent 
discharge  from  that  municipal  sewage  treatment  plant.  The  bass  fishing  champion- 
ships of  the  United  States  are  routinely  held  right  off  the  discharge  point  because 
the  water  is  so  clean  and  so  healthy  for  wildlife  growth. 

The  same  thing  will  be  true  in  Mexico.  If  as  a  result  of  NAFTA  there  is  industrial 
growth  and  if,  as  I  believe  will  be  true,  the  government  of  Mexico  will  enforce  the 
regulations  they  already  have  on  the  books,  the  environment  can  be  improved  dra- 
matically by  the  industrial  expansion.  Good  treatment  of  wastewater  always  results 
in  better  groundwater. 

With  all  the  many  problems  Mexico  faces  in  improving  its  environment,  we  firmly 
believe  that  U.  S.  Filter  and  many  other  American  environmental  companies  will 
benefit  from  this  need.  We  believe  our  employment  will  expand  dramatically  as 
trade  with  Mexico  increases  and  as  their  commitment  to  the  environment  strength- 
ens. I  can't  think  of  a  better  combination  than  the  addition  of  jobs  in  America  and 
the  continued  improvement  in  the  environment  of  Mexico. 

It  is  very  difficult  for  me  to  understand  those  who  would  inhibit  trade  with  our  larg- 
est neighbor  on  the  basis  of  their  environmental  shortcomings  when  the  very 
answer  to  the  environment  rests  in  trade  with  the  United  States.  The  exportation  of 
our  technology  and  products  to  improve  their  environment,  and  the  expansion  of 
Mexican  companies  and  municipalities  whose  adherence  to  new  regulations  now  in 
place  will  also  improve  their  environment  and  will  result  in  a  trading  partnership 
that  will  benefit  both  countries. 

We  make  the  best  airplanes  in  the  world  and  we  export  them.  We  design  the  best 
software  in  the  world  and  we  export  it.  And  we  have  the  best  water  treatment  tech- 
nology in  the  world  and  we  need  to  export  it  to  the  people  who  need  it  if  their  coun- 
try is  to  grow  and  prosper. 

In  conclusion,  I  would  like  to  point  out  that  matching  an  incredible  need  with  in- 
credible technology  seems  to  me  to  be  the  perfect  match.  Certainly  in  the  area  of 
the  environment,  the  Mexican  need  and  the  United  States  technology  fit  the  bill.  I 
am  here  to  urge  the  passage  of  the  North  American  Free  Trade  Agreement  because 
it  will  mean  thousands  of  jobs  in  the  United  States  for  the  environmental  compa- 
nies, and  millions  of  gallons  of  cleaner  water  for  our  neighbors  to  the  south. 
Thank  you  very  much  for  the  opportunity  to  speak  with  you  today. 


STATEMENT  OF  CALMAN  J.  COHEN 
VICE  PRESIDENT:  EMERGENCY  COMMITTEE  FOR  AMERICAN  TRADE 
TESTIFYING  ON  BEHALF  OF  USA*NAFTA,  INC. 
SUMMARY 

Introduction.  Mr.  Chairman  and  members  of  the  Committee,  I  welcome  this  op- 
portunity to  discuss  the  North  American  Free  Trade  Agreement  ("NAFTA")  and 
suggestions  for  a  supplemental  environmental  agreement.  I  am  the  Vice  President 
of  the  Emergency  Committee  for  American  Trade  ("ECAT"),  an  organization  com- 
prised of  the  CEO's  of  60  large  U.S.  multinational  corporations.  I  speak  today  on 
behalf  of  USA*NAFTA,  Inc.,  a  coalition  of  1100  large  and  small  companies,  as  well 
as  trade  associations,  that  support  approval  and  implementation  of  the  NAFTA.  Al- 
though these  are  diverse  constituencies,  they  are  united  by  a  common  belief— that 
the  NAFTA  should  be  an  essential  part  of  this  nation's  economic  future. 

We  believe  that  the  NAFTA  and  an  appropriate  supplemental  environmental 
agreement  will  enhance  economic  growth  for  the  United  States  and  its  neighbors 
and,  at  the  same  time,  generate  the  resources,  as  well  as  the  social  and  political 
conditions,  to  address  important  environmental  issues. 

The  NAFTA.  At  the  outset,  I  would  emphasize  that  the  NAFTA  was  not  negotiat- 
ed as  a  favor  to  Canada  or  Mexico.  To  the  contrary,  it  is  a  tremendous  accomplish- 
ment for  the  United  States  that  will  generate  more  exports  and  higher  paying  jobs 
by  liberalizing  North  American  trade  and  investment.  Also,  even  without  the  pro- 
posed side  agreement,  the  NAFTA  contains  landmark  provisions  regarding  the 
maintenance  of  environmental  standards. 

Moreover,  the  increased  trade,  investment,  and  cooperation  between  the  United 
States  and  Mexico  stimulated  by  the  NAFTA  should  result  in  significant  environ- 
mental gains.  First,  by  increasing  the  incomes  of  Mexican  citizens,  the  NAFTA 
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should  help  create  the  economic,  social,  and  political  conditions  necessary  for  en- 
hanced environmental  protection  in  Mexico.  Second,  by  breaking  down  barriers  to 
free  trade  and  bringing  competitive  pressures  to  bear,  the  NAFTA  should  encourage 
a  more  rational  and  efficient  use  of  natural  resources,  including  energy  resources. 
Third,  the  NAFTA  should  encourage  the  diffusion  of  cleaner  technologies  and  better 
environmental  management  practices  in  Mexico  and  will  enhance  opportunities  for 
U.S.  exports  of  environmental  goods  and  services. 

The  Supplemental  Environmental  Agreement  and  the  NACE.  As  you  know,  Mr. 
Chairman,  trilateral  negotiations  on  the  supplemental  environmental  agreement 
will  begin  tomorrow.  A  number  of  proposals  have  been  offered.  Many  of  the  ques- 
tions surround  the  creation  of  the  North  American  Commission  on  the  Environment 
("NACE"):  How  should  it  be  structured;  what  should  be  the  scope  of  its  responsibil- 
ities; what,  if  any,  investigatory  powers  it  should  have;  and  what,  if  any,  enforce- 
ment authority  should  it  be  given? 

USA*NAFTA  believes  that  the  NACE  should  be  structured  as  a  trilateral  entity, 
rather  than  as  a  supranational  body  with  investigatory  and  enforcement  powers 
separate  and  distinct  from  its  member  countries.  Like  the  Free  Trade  Commission, 
it  should  be  funded  by  governmental  appropriations.  And  it  should  be  able  to  retain 
scientific  and  technical  consultants  where  appropriate. 

The  NACE's  primary  responsibility  should  be  to  provide  a  forum  for  consultations 
and  cooperation  among  the  three  NAFTA  countries  on  environmental  issues.  For 
example,  the  NACE  should  explore  possibilities  to  promote  compatibility  of  environ- 
mental standards  without  reducing  the  level  of  protection,  and  make  recommenda- 
tions for  action  to  the  NAFTA  countries.  Also,  the  NACE  should  support  implemen- 
tation of  cooperative  programs  between  the  private  sectors  of  each  country,  includ- 
ing the  exchange  of  technical  expertise.  A  variety  of  other  consultative  and  coopera- 
tive functions  are  detailed  in  my  written  testimony. 

USA* NAFTA  also  believes  that  the  NACE  should  work  to  improve  environmental 
enforcement  in  the  three  countries.  In  particular,  it  should  prepare  a  biennial 
report  on  the  enforcement  of  environmental  laws  by  the  NAFTA  parties.  Extensive 
public  participation  and  scrutiny  should  be  invited.  First,  each  country  should  adopt 
procedures  for  public  participation  during  preparation  of  the  report.  Second,  once 
the  report  is  prepared,  it  should  be  made  widely  available  in  all  three  countries. 
Third,  each  country  should  have  an  opportunity  to  respond  to  the  report,  soliciting 
comments  from  the  public,  and  holding  public  hearings  in  the  course  of  preparing 
its  response.  Fourth,  the  NACE  should  prepare  and  issue  updates  on  actions  taken 
by  the  NAFTA  countries  in  response  to  the  report.  Of  course,  each  of  the  NAFTA 
countries  would  have  the  right  to  request  formal  government-to-government  consul- 
tations throughout  this  process.  The  results  of  any  such  consultations,  as  well  as 
any  action  plans  for  addressing  enforcement  deficiencies,  should  be  published.  We 
believe  the  "sunshine"  and  public  accountability  accompanying  this  process  will 
produce  measurable  improvements  in  environmental  enforcement. 

The  NACE:  Taking  a  Good  Idea  Too  Far.  A  variety  of  proposals  have  been  offered 
for  the  NACE  that  go  well  beyond  the  types  of  activities  that  are  outlined  above. 
Although  these  proposals  vary,  they  typically  include  suggestions  that  the  NACE  (1) 
hear  complaints  from  individual  citizens  or  NGOs,  (2)  conduct  investigations  based 
on  those  complaints,  (3)  require  domestic  enforcement  agencies  to  respond  publicly 
to  its  inquiries,  and  (4)  where  it  makes  a  finding  of  inadequate  environmental  en- 
forcement, authorize  the  imposition  of  penalties  or  trade  sanctions  against  compa- 
nies, industries,  or  even  all  imports  from  a  country.  As  Ambassador  Kantor  testified 
before  the  Senate  Finance  Committee,  proposals  like  these  "could  raise  tough  issues 
for  us,  including  matters  of  prosecutorial  discretion,  state/federal  relationships,  the 
operations  of  the  courts,  and  Constitutional  guarantees  of  due  process." 

For  example,  empowering  the  NACE  to  investigate  complaints  against  individual 
companies  and/or  to  authorize  sanctions  for  inadequate  environmental  enforcement 
impinges  on  matters  traditionally  and  uniquely  within  the  powers  of  a  sovereign 
government — namely,  the  exercise  of  law  enforcement  discretion  within  national 
borders.  If  the  NACE  is  permitted  to  conduct  investigations  of  these  complaints, 
how  will  its  actions  be  coordinated  with  the  investigatory  functions  of  the  EPA  and 
the  Justice  Department,  as  well  as  the  myriad  state  and  local  environmental  en- 
forcement agencies?  Will  the  NACE  have  powers  to  compel  production  of  documents 
or  testimony  from  private  citizens  and  governmental  agencies  and  on  what  basis? 
What  opportunities  will  the  NACE  provide  for  "accused"  parties  (private  parties  or 
governmental  agencies)  to  make  their  case  in  a  meaningful  and  timely  manner? 

We  are  particularly  troubled  by  the  prospect  of  the  NACE  second-guessing  deci- 
sions of  federal,  state,  or  local  enforcement  authorities.  Will  the  NACE  really  have 
the  expertise  to  question  a  governmental  entity's  interpretation  of  environmental 
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laws  and  standards?  What  standards  should  the  NACE  apply  in  determining  wheth- 
er the  decision  of  governmental  authorities  not  to  take  certain  enforcement  action  is 
unjustified?  For  example,  the  governmental  authorities  may  well  have  decided  that 
enforcement  action  (or  a  stiffer  penalty)  was  not  warranted  in  view  of  extenuating 
circumstances.  Under  U.S.  law,  the  exercise  of  such  enforcement  discretion  by  an 
agency  generally  is  not  reviewable  even  by  the  courts. 

The  Intellectual  Property  and  Investment  Analogies.  Some  people  have  contended 
that  the  supplemental  agreement  should  contain  environmental  enforcement  provi- 
sions that  are  analogous  to  the  intellectual  property  and  investment  provisions  of 
the  NAFTA.  We  do  not  understand  what  they  believe  the  environmental  enforce- 
ment analogue  to  these  provisions  would  be.  However,  we  doubt  that  an  apt  analogy 
would  involve  giving  a  supranational  commission  the  full  range  of  investigative 
powers  and  authority  to  authorize  the  imposition  of  sanctions.  Giving  the  NACE 
such  authority  would  intrude  into  the  exercise  of  enforcement  discretion  by  govern- 
mental agencies  and  would  raise  delicate  questions  of  national  sovereignty  and  due 
process  that  are  not  implicated  under  the  intellectual  property  and  investment  pro- 
visions of  the  NAFTA.  Moreover,  as  detailed  in  my  written  statement,  we  believe 
that  proposals  to  make  the  NACE  into  an  investigatory  and  quasi-enforcement  body 
would  be  unworkable. 

Funding.  The  U.S.  business  community  believes  that  a  number  of  funding  sources 
should  be  explored,  including  locally  generated  revenues,  user  fees  and  other 
market-based  mechanisms,  bonds  issued  by  governmental  authorities  or  develop- 
ment banks  (either  existing  or  as  may  be  created),  private  investment,  and  general 
revenues. 

The  least  equitable  and  productive  way  to  fund  environmental  infrastructure 
would  be  to  levy  a  tax  or  surcharge  on  products  moving  across  the  U.S.-Mexico 
border.  Such  a  surcharge  would  have  no  relation  to  the  environmental  infrastruc- 
ture to  be  provided.  It  would  let  manufacturers  that  may  be  causing  environmental 
problems  off  the  hook  if  their  products  do  not  cross  the  border.  Conversely,  it  would 
punish  other  companies  that  may  not  be  contributing  to  environmental  problems. 
And  it  would  appear  to  require  a  reopening  of  the  NAFTA  text. 

Conclusion.  It  bears  repeating  that  the  NAFTA  promises  to  enhance  the  economic 
and  environmental  well  being  of  citizens  in  all  three  countries.  The  environmental 
issues  related  to  the  increasing  economic  integration  of  North  America  are  complex 
and  important,  and  they  need  to  be  addressed.  We  believe  that  if  the  supplemental 
environmental  agreement  is  structured  along  the  lines  we  have  suggested,  these 
needs  will  be  addressed  effectively  and  in  a  manner  consistent  with  the  goal  of 
trade  liberalization,  while  avoiding  difficult  issues  of  national  sovereignty,  enforce- 
ment discretion,  and  related  constitutional  concerns.  USA*NAFTA  looks  forward  to 
working  with  Congress  and  nongovernmental  organizations  to  achieve  these  objec- 
tives. 

INTRODUCTION 

Mr.  Chairman  and  members  of  the  Committee,  I  welcome  this  opportunity  to  dis- 
cuss the  North  American  Free  Trade  Agreement  ("NAFTA")  and  suggestions  for  a 
supplemental  environmental  agreement.  I  am  the  Vice  President  of  the  Emergency 
Committee  for  American  Trade  ("ECAT"),  an  organization  comprised  of  the  CEO's 
of  60  large  U.S.  multinational  corporations.  I  speak  today  on  behalf  of 
USA*NAFTA,  Inc.,  a  coalition  of  1100  large  and  small  companies,  as  well  as  trade 
associations,  that  support  approval  and  implementation  of  the  NAFTA.  Although 
these  are  diverse  constituencies,  they  are  united  by  a  common  belief — that  the 
NAFTA  should  be  an  essential  part  of  this  nation's  economic  future. 

As  the  Congress  begins  its  work  on  the  NAFTA,  critics  are  expressing  fears  that 
the  agreement  will  hurt  the  environment.  In  particular,  they  contend  that  the  eco- 
nomic growth  spurred  by  the  NAFTA  will  exacerbate  environmental  concerns  along 
the  U.S.-Mexico  border  by  attracting  pollution-intensive  firms  to  Mexico,  who  then 
might  enjoy  a  competitive  advantage  over  U.S.  firms.  They  also  say  that  there  will 
be  pressure  for  downward  harmonization  of  U.S.  environmental,  health,  and  safety 
standards. 

USA* NAFTA  rejects  this  old-fashioned  thinking  about  the  environment  and  eco- 
nomic growth.  We  believe  that  the  NAFTA  and  an  appropriate  supplemental  envi- 
ronmental agreement  promise  to  enhance  economic  growth  for  the  United  States 
and  its  neighbors  and,  at  the  same  time,  generate  the  resources  and  political  will  to 
address  important  environmental  issues,  particularly  in  the  U.S.-Mexico  border 
area.  Already,  the  enhanced  dialogue  and  cooperative  relationships  between  U.S. 
and  Mexican  authorities  have  led  to  positive  environmental  actions.  Moreover,  we 
expect  that  with  increased  efforts  to  reduce  pollution,  Mexican  demand  for  environ- 
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mental  technologies  and  services  will  expand  greatly,  and  U.S.  firms  in  this  indus- 
try sector  should  enjoy  significant  new  business  opportunities. 

My  testimony  today  is  divided  into  two  sections.  First,  I  will  focus  on  the  NAFTA 
itself.  Even  without  any  proposed  side  agreement,  the  NAFTA  will  promote  a 
number  of  vital  U.S.  economic  interests  while  at  the  same  time  providing  historic 
safeguards  within  the  agreement  to  protect  the  environment.  Second,  I  will  discuss 
various  suggestions  concerning  a  supplemental  environmental  agreement. 
USA*NAFTA  supports  negotiation  of  a  balanced  and  productive  supplemental  envi- 
ronmental agreement,  guided  by  two  principles:  The  agreement  must  respect  the 
sovereignty  of  all  three  countries,  and  it  should  not  detract  from  the  NAFTA's  es- 
sential economic  objectives. 

I.  THE  NAFTA 

The  NAFTA  is  a  historic  trade  agreement.  We  began  these  negotiations  with  our 
neighbors  to  increase  exports  and  enhance  the  competitiveness  of  U.S.  firms  by 
breaking  down  foreign  trade  and  investment  barriers  and  locking  in  foreign  econom- 
ic reforms.  The  NAFTA  achieves  these  goals  very  effectively  in  the  case  of  two  im- 
portant trading  partners.  In  addition  and  unlike  any  other  previous  trade  agree- 
ment, the  NAFTA  also  contains  provisions  designed  to  assure  that  economic  growth 
and  environmental  stewardship  are  mutually  supportive  objectives. 

A.  Economic  Benents 

1.  Creating  More  and  Higher-Paying  American  Jobs  by  Eliminating  Trade  Bar- 
riers 

It  cannot  be  overstated  that  the  NAFTA  achieves  impressive  results  in  reducing 
or  eliminating  trade  barriers  with  two  of  our  most  important  trading  partners. 
Canada  is  our  largest  trading  partner.  Although  many  barriers  to  trade  and  invest- 
ment between  Canada  and  the  United  States  were  eliminated  through  the  U.S.- 
Canada Free  Trade  Agreement,  others  remain. 

Mexico  is  our  third  largest  and,  more  importantly,  our  fastest  growing  trading 
partner.  Since  Mexico  is  not  a  party  to  any  previous  trade  agreement  with  the  U.S., 
the  NAFTA  offers  tremendous  gains.  While  the  average  U.S.  tariff  on  Mexican 
goods  currently  is  3.9  percent,  the  average  Mexican  tariff  on  U.S.  goods  is  10  per- 
cent. In  addition,  Mexico  maintains  significant  non-tariff  barriers  to  U.S.  products 
as  well  as  significant  restrictions  on  trade  in  services  and  investment. 

The  NAFTA  eliminates  most  of  these  barriers  to  free  trade  with  Mexico  and 
Canada.  Some  of  the  NAFTA's  important  accomplishments  include: 

•  Removal  of  all  tariffs  between  the  United  States,  Canada,  and  Mexico.  Fifty  per- 

cent are  removed  the  first  day,  with  most  of  the  remaining  tariffs  eliminated 
within  five  to  ten  years. 

•  Elimination  of  non-tariff  barriers  such  as  import  and  export  restrictions,  customs 

user  fees,  and  duty  drawback  programs. 

•  Total  market  access  for  U.S.  agricultural  products  within  15  years,  which  is  a 

critical  issue  as  Mexico  is  our  fastest  growing  agricultural  export  market. 

•  Unprecedented  protection  for  patents,  copyrights,  trademarks,  and  trade  secrets. 

•  Elimination  of  most  restrictions  regarding  investment. 

•  Access  for  U.S.  financial  services  providers  to  what  has  been  a  traditionally 

closed  Mexican  market. 

•  Elimination  of  virtually  all  barriers  to  trade  in  services. 

•  Access  to  Mexico's  $6  billion  per  year  telecommunications  market. 

•  Strict  rules  of  origin  to  preserve  the  benefits  of  the  agreement  for  the  NAFTA 

countries  and  prevent  other  nations  from  using  Mexico  as  a  platform  to  flood 
the  U.S.  market. 

•  Phase  out  periods  of  up  to  15  years  for  import-sensitive  goods. 

•  Emergency  safeguards  to  help  import-sensitive  industries  adjust  to  increased  com- 

petition. 

To  be  sure,  we  did  not  get  everything  we  wanted.  Some  shortfalls,  such  as  Can- 
ada's insistence  on  a  cultural  exemption  for  intellectual  property,  are  very  disap- 
pointing. But  on  balance,  the  agreement  meets  or  exceeds  our  expectations  and  ne- 
gotiating objectives.  This  is  a  world  class  agreement  that  will  generate  economic 
growth  in  all  three  countries. 

The  NAFTA  will  lead  to  more  and  higher  paying  jobs  for  Americans  in  two  ways. 
First,  the  NAFTA  maintains  jobs  that  already  have  been  created  by  our  liberalized 
trade  relationship  with  Mexico.  Since  Mexico  began  to  liberalize  its  economy  in 
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1986,  U.S.  exports  have  increased  over  three-fold  from  $12.4  bilUon  in  1986  to  an 
estimated  $40.6  biUion  in  1992.  Our  bilateral  trade  balance  has  improved  from  a  def- 
icit of  $4.9  billion  to  an  estimated  surplus  of  $6  billion.  This  improved  trade  balance 
has  already  created  213,640  jobs  in  the  U.S.  (based  on  the  Department  of  Commerce 
figures  of  19,600  jobs  created  for  each  billion  dollars  of  exports  to  Mexico).  The 
NAFTA  locks  in  these  jobs  by  locking  in  the  trade  liberalization  that  is  responsible 
for  them. 

Second,  the  further  trade  liberalization  achieved  pursuant  to  the  NAFTA  will 
create  even  more  export-related  jobs.  The  estimates  of  how  many  more  jobs  vary  of 
course— 150,000  according  to  Professor  Dornbusch  of  MIT;  170,000  according  to  the 
Institute  for  International  Economics.  What  is  important  to  recognize  is  that 
NAFTA  means  more  jobs,  not  less. 

Just  as  important  is  that  these  export-related  jobs  will  be  higher-paying  jobs.  Sev- 
enty-five percent  of  all  U.S.  exports  to  Mexico  are  manufactured  goods,  which  sup- 
port high  paying  U.S.  jobs.  On  average,  export-related  U.S.  jobs  pay  17  percent  more 
than  other  types  of  U.S.  jobs. 

And  these  benefits  from  the  NAFTA  will  be  widespread.  Forty-five  states  in- 
creased their  exports  to  Mexico  between  1987  and  1990.  Today,  Mexico  is  a  top-10 
export  market  for  38  states.  The  NAFTA  will  accelerate  this  broad  growth  in  ex- 
ports. The  NAFTA  is  an  opportunity  to  be  seized. 
2.  The  Fear  of  Runaway  Investment  in  Mexico  is  Unfounded 
Some  have  expressed  the  concern  that  NAFTA  will  cause  U.S.  companies  to  move 
to  Mexico  to  take  advantage  of  cheap  labor  and /or  lax  environmental  enforcement 
or  lower  environmental  standards,  thereby  eliminating  U.S.  jobs.  This  concern  is 
misplaced: 

First,  the  NAFTA  does  not  create  a  cognizable  incentive  for  companies  that  want 
to  move  to  Mexico.  The  average  U.S.  tariff  on  Mexican  goods  is  only  3.9  percent. 
Thus,  companies  that  want  to  move  to  Mexico  can  already  do  so  without  facing  stiff 
trade  barriers  when  they  wish  to  export  products  back  to  the  United  States. 

Second,  since  NAFTA  eliminates  or  reduces  Mexico's  significantly  higher  tariffs 
and  other  trade  barriers,  U.S.  companies  will  be  able  gain  access  to  Mexican  mar- 
kets without  moving  their  operations  to  Mexico. 

Third,  companies  generally  do  not  choose  to  relocate  based  simply  on  the  avail- 
ability of  cheap  labor  or  lax  environmental  enforcement.  Labor  and  environmental 
compliance  costs  are  only  small  factors  in  an  investment  decision.  For  example,  the 
U.S.  Office  of  Technology  Assessment  has  found  that  "direct  labor  accounts  for  per- 
haps 10  percent  of  costs  in  [auto]  assembly  plants,  less  for  engines."  In  addition,  a 
number  of  empirical  studies  on  the  subject  have  concluded  that  environmental  costs 
are  not  an  important  factor  in  plant  location  decisions.  Furthermore,  major  U.S. 
firms  increasingly  follow  the  practice  of  constructing  and  operating  their  facilities 
outside  the  United  States  in  accordance  with  the  same  environmental  management 
standards  that  they  follow  at  their  U.S.  facilities. 

That  cheaper  labor  or  environmental  costs  are  not  determining  factors  in  reloca- 
tion decisions  is  not  surprising  since  the  United  States  enjoys  comparative  advan- 
tages in  many  other  critical  respects:  better  transportation  facilities,  enhanced  com- 
munications infrastructure,  high  quality,  reliable  suppliers,  proximity  to  market, 
and  an  educated,  skilled,  and  productive  workforce.  Indeed,  despite  competition 
from  low-wage  countries,  manufacturing  supplies  23  percent  of  U.S.  GDP,  a  higher 
percentage  than  at  any  time  since  World  War  II.  This  would  hardly  be  the  case  if 
U.S.  manufacturers  were  predominantly  concerned  with  finding  cheap  labor  or 
avoiding  this  country's  tough  environmental  standards. 

Fourth,  U.S.  investment  in  Mexico  certainly  will  increase  under  the  NAFTA,  but 
on  balance  should  be  beneficial  to  American  workers.  Additional  U.S.  jobs  will  be 
created  in  the  short  term  by  boosting  U.S.  exports  of  capital  goods  and  in  the  long 
term  by  creating  opportunities  for  the  export  of  U.S.  intermediate  components,  re- 
placement parts,  and  related  goods  and  services.  U.S.  subsidiaries  in  Mexico  spend 
46  cents  out  of  every  dollar  spent  in  Mexico  on  purchases  of  goods  made  in  the 
U.S.— the  highest  proportion  of  such  purchases  by  U.S.  subsidiaries  anywhere  in  the 
world.  In  any  event,  there  is  no  reason  to  believe  that  increased  U.S.  investments  in 
Mexico  will  come  from  what  otherwise  would  have  been  investments  in  the  United 
States;  rather,  they  likely  will  come  from  what  would  have  been  investments  in 
third  countries — primarily  southeast  Asia. 

Fifth,  the  NAFTA's  explicit  provisions  will  eliminate  many  Mexican  investment 
rules — such  as  domestic  content  requirements,  preferences  for  domestic  sourcing, 
export  performance  requirements,  trade  balancing  requirements,  and  technology 
transfer  requirements— that  reduce  U.S.  exports.  Thus,  as  a  result  of  the  NAFTA, 
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companies  in  Mexico  will  buy  more  U.S.  goods  and  services  and  create  more  U.S. 
jobs. 

B.  Environmental  Benefits 

1.  Explicit  NAFTA  Provisions 

Although  the  NAFTA's  focus  properly  was  on  liberalizing  trade  and  investment 
among  the  signatories,  we  should  not  forget  that  the  text  of  the  agreement  also  con- 
tains landmark  provisions  regarding  protection  of  the  environment.  These  provi- 
sions, which  the  U.S.  business  community  fully  supports,  include  the  following: 

•  Commitment  to  the  principle  of  "sustainable  development"; 

•  Preservation  of  the  right  of  NAFTA  countries  to  maintain  sanitary  and  phytosan- 

itary  measures  that  they  deem  appropriate,  even  if  they  are  higher  than  inter- 
national norms,  so  long  as  they  have  a  scientific  basis  and  are  nondiscrimina- 
tory; 

•  Preservation  of  the  rights  of  countries — as  well  as  states,  provinces,  and  local  gov- 

ernments— to  adopt  environmental,  health,  and  safety  standards  higher  than 
international  norms  where  appropriate; 

•  Agreement  to  seek  to  "harmonize  upwards"  sanitary,  phytosanitary,  and  environ- 

mental standards; 

•  Commitment  that  no  NAFTA  country  should  relax  environmental,  health,  or 

safety  measures  in  order  to  attract  investment; 

•  Requirement  that  the  country  challenging  the  sanitary  or  phytosanitary  measure 

of  another  country  as  inconsistent  with  NAFTA  bears  the  burden  of  proof  in 
any  dispute  resolution  proceeding. 

•  Affording  trade  provisions  of  specified  international  environmental  agreements 

precedence  over  inconsistent  provisions  of  the  NAFTA. 

These  provisions  of  the  NAFTA,  never  before  incorporated  into  a  trade  and  invest- 
ment agreement,  should  help  ensure  that  the  economic  growth  generated  by  the 
NAFTA  will  go  hand  in  hand  with  enhanced  standards  of  environmental  protection. 

2.  Opportunities  Secured  by  the  NAFTA 

Even  Eiside  from  the  sp>ecific  environmental  provisions  within  the  NAFTA,  the  in- 
creased trade,  investment,  and  cooperation  between  the  U.S.  and  Mexico  stimulated 
by  the  NAFTA  should  result  in  significant  environmental  gains. 

First,  the  NAFTA  should  help  increase  the  incomes  of  Mexican  citizens  and  there- 
by create  the  social  and  political  conditions  necessary  for  enhanced  environmental 
protection  in  Mexico.  For  example,  a  study  by  Gene  M.  Grossman  and  Alan  B. 
Krueger  of  Princeton  University  and  the  National  Bureau  of  Economic  Research — 
entitled  "Environmental  Impacts  of  a  North  American  Free  Trade  Agreement"  (Oc- 
tober 1991) — concluded 

that  economic  growth  tends  to  alleviate  pollution  problems  once  a  country's 
per  capita  income  reaches  about  $4000  to  $5000  U.S.  dollars.  Mexico,  with  a 
per  capita  GDP  of  $5000,  now  is  at  a  critical  juncture  in  its  development 
process  where  further  growth  should  generate  increased  political  pressures 
for  environmental  protection  and  perhaps  a  change  in  private  consumption 
behavior. 

Second,  as  Grossman  and  Krueger  further  concluded,  "trade  liberalization  may 
well  increase  Mexican  specialization  in  sectors  that  cause  less  than  average 
amounts  of  environmental  damage.  .  .  ." 

Third,  by  breaking  down  barriers  to  free  trade  and  investment  and  bringing  com- 
petitive pressures  to  bear,  the  NAFTA  should  encourage  the  more  rational  and  effi- 
cient use  of  fuel  and  other  energy  sources,  the  diffusion  of  cleaner  technologies  and 
better  environmental  management  practices,  and  improved  opportunities  for  de- 
creasing the  generation  of  and  increasing  the  recycling  of  industrial  wastes  in 
Mexico.  These  developments  are  not  only  good  for  the  environment,  they  are  good 
for  U.S.  business.  For  example,  Mexico  is  expanding  usage  of  unleaded  gasoline, 
most  of  which  comes  from  U.S.  suppliers. 

Fourth,  the  NAFTA  should  secure  enhanced  opportunities  for  U.S.  exports  of  pol- 
lution-related technologies  and  services.  The  overall  figures  are  remarkable:  In  1989, 
Mexico's  total  market  for  pollution  instruments,  equipment,  and  services  amounted 
to  $U.S.  228  million,  according  to  the  U.S.  Department  of  Commerce.  About  14.5 
percent  of  Mexico's  pollution  control  equipment  and  services  were  imported;  about 
half  of  this  14.5  percent  was  imported  from  the  United  States.  For  1992,  the  market 
for  the  environmental  industry  in  Mexico  was  projected  to  be  about  $U.S.  1.1  bil- 
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Hon.  Environmental  investment  and  expenditures  by  the  private  sector  in  Mexico 
are  expected  to  increase  15%  annually  for  the  foreseeable  future. 

Demand  for  environmental  consulting  technology  and  services  has  been  increas- 
ing dramatically  as  a  result  of  requirements  under  Mexican  law  (1)  that  factories 
submit  a  scheduled  environmental  action  plan  for  installation  of  pollution  control 
equipment;  (2)  that  all  new  investment  projects  must  submit  environmental  impact 
statements  for  their  enterprises;  and  (3)  the  Mexican  government  requires  environ- 
mental auditing  of  facility  operations  by  licensed  private  firms.  A  number  of  U.S.- 
Mexican joint  ventures  in  this  area  have  taken  place. 

For  example,  Metalclad  Corporation  of  Anaheim,  California  and  Eco-Administra- 
tion  S.A.  de  C.V.  of  San  Luis  Potosi  announced  in  January  1992  a  joint  venture  to 
construct  and  operate  a  state-of-the-art  hazardous  waste  processing  facility  in  San 
Luis  Potosi,  Mexico.  Annual  gross  revenues  are  projected  at  $150  million.  Also  of 
note  is  a  $100  million  contract  that  was  awarded  in  July  1991  to  the  Morrison 
Knudsen  Corporation  of  Boise,  Idaho,  to  take  part  in  the  dismantling  of  the  closed 
PEMEX  refinery  in  Mexico  City  and  the  restoration  of  its  lands  to  public  park  area. 

IL  SUPPLEMENTAL  ENVIRONMENTAL  AGREEMENT 

USA* NAFTA  fully  supports  the  development  of  an  appropriate  environmental 
side  agreement  to  the  NAFTA.  In  this  section  of  my  testimony,  I  would  like  to 
present  some  of  our  views  on  how  this  supplemental  agreement  should  be  struc- 
tured in  order  to  promote  improved  environmental  protection  in  a  manner  consist- 
ent with  an  open  trading  system. 

A.  The  NACE:  A  Constructive  Approach 

The  U.S.  business  community  supports  the  establishment  of  a  North  American 
Commission  on  the  Environment  ("NACE")  to  provide  both  a  mechanism  to  improve 
consultations  and  cooperation  on  environmental  issues  and  to  improve  environmen- 
tal enforcement. 

To  foster  consultation  and  improve  cooperation,  we  believe  that  the  NACE  should 
engage  in  the  following  kinds  of  activities: 

•  Design  intergovernmental  agreements  for  cooperation  on  environmental  issues 

and  review  their  implementations. 

•  Explore  possibilities  to  promote  compatibility  of  standards  without  reducing  the 

level  of  protection;  identify  obstacles  to  such  harmonization  and  make  recom- 
mendations for  action  to  the  three  NAFTA  countries. 

•  Discuss  the  intersection  between  trade  and  investment  policies  and  environmen- 

tal protection;  identify  problems  and  make  recommendations  for  action  to  the 
three  NAFTA  countries. 

•  Define  projects  or  programs  needed  to  make  improvements  in  environmental 

management;  identify  possible  obstacles  to  implementation  and  make  recom- 
mendations for  action  to  the  three  NAFTA  countries. 

•  Support  implementation  of  cooperative  programs  between  the  private  sectors  of 

each  country,  including,  for  example,  joint  seminars,  training  programs,  techni- 
cal assistance,  personnel  exchanges,  and  promotion  of  voluntary  environmental 
management  principles. 

•  Support  the  development  and  wider  implementation  of  "full  cost  pricing"  meth- 

odologies and  policies  designed  to  ensure  that  the  costs  of  goods  and  services 
reflect  the  environmental  costs  of  production. 

Through  these  activities,  the  NACE  would  ensure  that  environmental  issues  are 
addressed  during  implementation  of  the  NAFTA  and  that  liberalized  trade  and  in- 
vestment lead  to  enhanced  environmental  protection. 

To  improve  environmental  enforcement,  the  NACE  should  identify  techniques 
and  develop  programs  designed  to  make  enforcement  efforts  more  effective.  These 
programs  may  include  training,  technical  assistance,  and  coordination  of  cross- 
border  enforcement  activity. 

In  addition,  because  of  the  positive  effect  that  "sunshine"  can  play,  the  NACE 
should  be  chartered  to  prepare  biennial  reports  on  environmental  enforcement  ef- 
forts in  Canada,  Mexico,  and  the  United  States.  These  reports  should  assess  the 
progress  that  has  been  made  in  enforcement  of  national  environmental  require- 
ments in  light  of  each  country's  level  of  enforcement  of  national  laws  when  NAFTA 
enters  into  force,  and  make  recommendations  for  improvements. 

It  is  essential  that  members  of  the  public  in  each  of  the  NAFTA  countries  have 
an  opportunity  to  present  information  and  views  to  their  country's  NACE  represent- 
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atives  in  connection  with  preparation  of  the  biennial  reports.  This  should  include, 
but  not  be  limited  to,  the  establishment  of  citizen  advisory  committees  with  bal- 
anced representation. 

Once  the  biennial  report  is  completed,  it  should  be  made  widely  available  in  all 
three  countries.  Each  country  should  respond  publicly  to  the  report — by  correcting 
factual  inaccuracies,  refuting  findings,  explaining  apparent  lapses  in  enforcement, 
and/or  outlining  an  action  plan  for  improvement.  In  preparing  its  response,  each 
country  should  solicit  comments  from  the  public  and  where  appropriate,  hold  public 
hearings.  The  comments  and  hearing  transcripts  should  be  made  available  to  the 
NACE  along  with  each  country's  response  to  the  reports.  Each  subsequent  biennial 
report  should  include  a  discussion  of  actions  taken  by  the  three  NAFTA  countries  in 
response  to  the  findings  of  the  previous  report. 

If,  on  the  basis  of  the  foregoing  process,  any  of  the  NAFTA  countries  finds  that 
environmental  enforcement  in  either  of  the  other  countries  has  not  been  adequate, 
that  country  of  course  will  have  the  right  to  request  formal  government-to-govern- 
ment consultations.  The  results  of  any  such  consultations,  including  any  action 
plans  adopted  to  address  any  documented  enforcement  inadequacies,  should  be  pub- 
lished. 

We  believe  that  by  operating  in  the  foregoing  manner  and  holding  governments 
publicly  accountable  for  their  environmental  enforcement  record,  the  NACE  can 
contribute  significantly  to  improved  enforcement  of  environmental  laws.  And  it  can 
do  so  without  impinging  on  the  enforcement  authority  and  discretion  of  governmen- 
tal authorities  in  the  NAFTA  countries. 

B.  The  NACE:  Taking  a  Good  Idea  Too  Far 

A  variety  of  proposals  have  been  offered  for  the  NACE  that  go  beyond  the  types 
of  activities  outlined  above.  For  example,  Mr.  Chairman,  I  am  aware  that  you  have 
submitted  various  statements,  as  well  as  a  "flow  chart,"  concerning  the  need  for  a 
NACE  with  investigatory  powers  and  authority  to  permit  the  imposition  of  trade 
sanctions  by  one  NAFTA  country  for  another's  inadequate  environmental  enforce- 
ment. For  purposes  of  my  present  testimony,  I  will  focus  on  your  proposal,  but  I 
note  that  many  of  my  comments  apply  more  generically  to  other  similar  proposals 
for  the  NACE. 

At  the  outset,  many  NACE  proposals  would  create  a  supranational  authority  with 
investigatory,  adjudicatory,  and  even  enforcement  powers.  As  Ambassador  Kantor 
testified  before  the  Senate  Finance  Committee  last  Tuesday,  such  proposals  "could 
raise  tough  issues  for  us,  including  matters  of  prosecutorial  discretion,  state/federal 
relationships,  the  operations  of  the  courts,  and  Constitutional  guarantees  of  due 


First,  empowering  the  NACE  to  investigate  complaints  against  individual  compa- 
nies or  to  authorize  the  imposition  of  sanctions  against  companies  when  the  NACE 
concludes  that  environmental  enforcement  has  been  inadequate  would  impinge  on 
matters  traditionally  and  uniquely  within  the  powers  of  a  sovereign  government — 
namely,  law  enforcement  within  national  borders. 

Investigatory  proceedings  before  the  NACE  inevitably  would  amount  to  "second- 
guessing"  a  federal,  state,  or  local  governmental  authority's  determination  that 
there  has  been  no  environmental  violation  or  that  enforcement  action  was  other- 
wise unwarranted.  In  the  U.S.  legal  system,  even  our  own  courts  do  not  have  this 
power.  As  the  Supreme  Court  stated  in  Heckler  v.  Chaney,  470  U.S.  821,  831  (1985): 
"This  Court  has  recognized  on  several  occasions  over  many  years  that  an  agency's 
decisions  not  to  prosecute  or  enforce,  whether  through  civil  or  criminal  process,  is  a 
decision  generally  committed  to  an  agency's  absolute  discretion."  Should  this  type  of 
sovereignty  at  the  federal,  state,  and  local  levels  really  be  ceded  to  a  supranational 
institution?  We  must  remember  that  these  procedures  and  sanctions  will  apply  to 
the  U.S.  as  well  as  to  Mexico. 

Second,  even  if  we  were  prepared  to  cede  this  type  of  sovereignty,  serious  ques- 
tions arise  as  to  how  the  NACE  would  actually  carry  out  its  functions.  Mr.  Chair- 
man, you  have  recognized  many  of  these  questions;  I  would  offer  some  additional 
questions. 

What  laws  would  fall  within  the  jurisdiction  of  the  NACE?  Should  there  be  any 
limit  to  coverage?  How  about  state  and  local  laws  and  regulations,  or  situations  in 
which  states  have  been  delegated  authority  to  implement  and  enforce  federal  laws? 
Under  various  U.S.  statutes,  the  EPA  has  authority  to  determine  whether  a  state  is 
adequately  carrying  out  its  responsibility  to  enforce  federal  environmental  laws. 
Would  not  the  NACE's  review  of  enforcement  and  authorization  of  sanctions  threat- 
en to  usurp  this  function? 
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Who  should  be  allowed  to  file  a  complaint?  Should  the  EPA,  for  example,  have  to 
respond  publicly  to  complaints  forwarded  by  a  supra  national  body.  We  do  not  be- 
lieve that  U.S.  environmental  enforcement  priorities  should  be  dictated  by  com- 
plaints made  by  citizens  of  Mexico  and  Canada. 

How  would  complaints  be  screened?  After  all,  a  complaint  could  trigger  a  sensi- 
tive and  burdensome  investigation  of  the  company — or  even  the  governmental 
agency — concerned.  Before  we  allow  anyone  with  pen,  paper,  and  postage  to  trigger 
such  an  investigation,  we  must  ensure  that  the  complaint  is  not  frivolous  and  that 
it  is  not  being  filed  simply  to  harass  the  target  company  or  for  protectionist  pur- 
poses. How  can  that  be  done?  What  kind  of  sanctions  would  be  imposed  on  persons 
who  file  frivolous  complaints?  And  by  whom? 

How  does  this  proposal  mesh  with  the  citizens  suit  provisions  that  exist  in  many 
of  our  environmental  laws?  Is  it  an  alternative  to  citizen  suits?  A  duplication  of  citi- 
zen suits?  Would  it  be  a  back-door  way  of  avoiding  various  prerequisites  to  the 
bringing  of  citizen  suits? 

In  addition,  might  EPA's  enforcement  of  environmental  laws  be  characterized  as 
inadequate  by  the  NACE  if  a  large  number  of  successful  citizen  suits  are  brought? 
Given  the  large  number  of  citizen  suits  brought  in  the  United  States  each  year, 
Mexico  or  Canada  could  easily  claim  that  U.S.  enforcement  of  environmental  laws 
by  governmental  authorities  is  inadequate. 

If  the  NACE  is  permitted  to  conduct  investigations  of  individual  complaints,  how 
will  its  actions  be  coordinated  with  the  investigatory  functions  of  the  EPA  and  the 
Justice  Department — not  to  mention  the  myriad  state  and  local  environmental  en- 
forcement agencies — as  well  as  with  analogous  agencies  in  Mexico  and  Canada? 

Will  the  NACE  have  the  power  to  compel  production  of  documents  or  testimony 
from  private  citizens  and  government  agencies?  Would  it  be  Constitutional  to  confer 
on  the  NACE  such  subpoena  authority?  If  the  NACE  does  not  have  the  authority  to 
compel  production  of  documents  or  testimony,  how  can  it  make  an  informed  judg- 
ment? 

The  imposition  of  trade  sanctions  against  individual  companies  or  industries  may 
trample  on  their  "due  process"  and  other  constitutional /legal  rights.  Due  process 
requires  at  a  minimum:  (1)  the  right  to  a  hearing  before  a  fair  and  impartial  deci- 
sionmaker and  (2)  the  opportunity  to  be  heard  in  a  meaningful  time  and  in  a  mean- 
ingful manner.  How  can  we  know  if  an  alleged  violator  will  have  an  adequate  op- 
portunity to  defend  itself?  Will  it  have  the  right  to  confront  witnesses  against  it  and 
an  opportunity  to  refute  the  allegations?  Would  there  be  any  opportunity  for  review 
by  an  impartial  tribunal — matching  review  of  EPA  enforcement  decisions  by  courts 
established  by  Article  III  of  the  Constitution? 

How  would  the  NACE  arrive  at  determinations  that  environmental  enforcement 
has  been  inadequate?  For  example,  what  does  it  mean  for  the  NACE  to  rule  initially 
on  a  "complaint's  trade  impact  and  merit"?  Does  the  complaint  merely  have  to 
allege  a  pattern  or  practice  of  nonenforcement  to  trigger  an  investigation?  How  can 
"merit"  be  found  even  before  the  NACE  investigates  the  charges?  What  standards 
should  govern  the  determination  that  there  has  been  a  prima  facie  case  of  pattern 
or  practice  of  nonenforcement?  Should  the  lack  of  enforcement  have  to  have  a  dem- 
onstrated trade  or  competitive  impact? 

Should  the  NACE  have  authority  to  second  guess  a  government's  interpretation  of 
environmental  laws  and  standards  or  an  individual  company's  reliance  on  those  in- 
terpretations? How  would  the  NACE  determine  whether  a  country's  laws — even  if 
their  meaning  is  agreed  upon — are  being  violated? 

What  standards  should  the  NACE  apply  in  determining  whether  the  decision  of 
governmental  authorities  not  to  take  enforcement  action  or  not  to  impose  more 
stringent  penalties  for  an  alleged  violation  is  unjustified?  For  example,  the  govern- 
mental authorities  may  well  have  decided  that  enforcement  action  was  not  warrant- 
ed in  view  of  extenuating  circumstances  or  because  limited  enforcement  resources 
would  be  better  spent  elsewhere. 

Under  what  standards  would  the  government,  and  later  the  NAFTA  dispute 
panel,  determine  whether  the  imposition  of  trade  sanctions  or  penalties  is  warrant- 
ed: What  should  be  the  standards?  What  type  and/or  extent  of  violations  should  jus- 
tify the  imposition  of  sanctions?  How  widespread  should  the  violations  have  to  be? 
Must  the  violations  impose  trade  disadvantages  on  other  NAFTA  signatories?  Who 
decides?  And  on  what  basis? 

In  addition,  how  would  the  "complainant"  government  determine  what  sanctions 
to  authorize  or  impose?  Should  sanctions  be  targeted  at  imports  from  a  particular 
company  that  did  not  comply  with  the  national  law?  At  an  industry  sector?  At  in- 
dustries within  a  geographic  region?  Or  at  all  cross-border  trade?  Would  the  result- 
ing trade  restrictions  have  to  be  proportional  to  the  environmental  harm  resulting 
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from  the  noncompliance?  Who  would  make  that  determination?  And  how  would  it 
be  made? 

Would  it  not  almost  be  a  certainty  that  a  NAFTA  dispute  panel  would  be  called 
to  rule  on  the  fairness  of  the  penalty?  How  would  this  panel  be  set  up?  What  would 
be  the  issues  before  the  panel?  What  would  be  the  nature  of  review?  Would  it  have 
to  rule  by  consensus  as  does  the  Free  Trade  Commission?  Would  there  be  a  time 
limit  on  the  review?  What  happens  if  the  perceived  environmental  deficiency  has 
been  corrected  by  the  time  that  the  NAFTA  dispute  panel  reaches  a  decision? 

Finally,  although  I  am  not  sure  to  what  process  the  12  month  "maximum"  time 
period  applies,  12  months  seems  a  rather  short  time  period  for  the  NACE  to  com- 
plete its  complaint  process.  It  is  virtually  inconceivable  that  the  NACE  could  receive 
a  complaint,  investigate  the  charges,  refer  the  complaint  for  domestic  enforcement, 
allow  a  reasonable  time  for  the  domestic  enforcement  process  to  operate,  formulate 
a  compliance  plan,  and  report  on  the  progress  of  enforcement  to  the  government  of 
the  complaining  party  in  the  span  of  a  year. 

Third,  empowering  the  NACE  to  investigate  complaints  and  impose  sanctions 
might  very  well  have  a  host  of  negative  consequences.  A  major  concern  is  that  the 
NACE's  investigatory  procedures  and  sanctions  would  be  abused  to  harass  competi- 
tors as  part  of  a  protectionist  agenda.  Furthermore,  there  is  a  real  danger  that  con- 
fidential information  produced  by  firms  to  the  NACE  would  be  disclosed  to  competi- 
tors. 

Also,  trade  sanctions  may  fall  unfairly  on  companies  that  are  spending  the  money 
and  taking  steps  to  comply  with  environmental  laws  simply  on  the  basis  of  viola- 
tions by  other  companies. 

If  a  NACE  were  to  authorize  the  imposition  of  duties  or  fines  on  Mexican  goods 
entering  the  United  States,  with  the  proceeds  earmarked  for  environmental  remedi- 
ation in  Mexico,  U.S.  consumers  would  end  up  subsidizing  cleanup  efforts  in  Mexico 
through  the  payment  of  higher  prices. 

If  the  NACE  is  empowered  to  authorize  the  imposition  of  sanctions  or  penalties 
when  it  finds  that  a  nation's  environmental  laws  are  not  being  adequately  enforced, 
the  NAFTA  signatories  will  have  an  incentive  to  revoke  or  modify  domestic  environ- 
mental laws  and  standards  that  they  are  unable  or  unwilling  to  enforce  more  strict- 
ly. This  would  impede  the  goal  of  encouraging  heightened  environmental  protection 
and  standards. 

Fourth,  empowering  the  NACE  to  investigate  complaints  and  authorize  the  impo- 
sition of  trade  sanctions  or  penalties  for  inadequate  environmental  enforcement 
would  require  reopening  the  basic  NAFTA  text.  Not  only  would  trade  sanctions  re- 
establish the  very  types  of  trade  barriers  that  the  NAFTA  seeks  to  eliminate,  their 
inclusion  in  the  NAFTA  would  invite  other  interest  groups  to  press  for  changes  that 
would  threaten  the  agreement  altogether. 

C.  Analogies  to  the  NAFTA 's  Intellectual  Property  and  Investment  Provisions:  Do 
They  Really  Apply? 

Many  have  suggested  that  allowing  the  NACE  to  receive  and  investigate  com- 
plaints and  to  authorize  sanctions  for  inadequate  environmental  enforcement  does 
no  more  than  create  an  environmental  analogue  to  the  NAFTA's  provisions  for  the 
enforcement  of  intellectual  property  rights  and  for  the  resolution  of  disputes  con- 
cerning investors'  rights.  These  analogies  are  inapt. 

1.  The  Intellectual  Property  Analogy 

At  the  outset,  a  closer  look  at  the  provisions  for  enforcement  of  intellectual  prop- 
erty rights — which  are  set  forth  in  articles  1714-1717  of  the  NAFTA — is  warranted. 
Each  signatory  nation  is  required  to  ensure  that  its  domestic  law  contains  certain 
administrative  and/or  judicial  procedures  permitting  an  action  to  be  brought  where 
there  has  been  an  infringement  of  intellectual  property  rights.  These  procedures 
must  comply  with  certain  conditions,  e.g.,  they  must  not  be  unnecessarily  complicat- 
ed or  costly,  and  they  must  enable  private  parties  to  bring  civil  actions  to  protect 
their  intellectual  property  rights.  Taken  together,  the  NAFTA's  intellectual  proper- 
ty provisions  are  designed  to  ensure  that  each  NAFTA  signatory  adopts  procedures 
that  will  allow  private  parties  to  sue  to  protect  their  intellectual  property  rights 
under  the  country's  domestic  law. 

Recent  proposals  to  create  in  the  NACE  a  supranational  authority  to  hear  and 
investigate  individual  companies  and  to  authorize  sanctions  are  of  a  very  different 
character  for  at  least  five  reasons: 

First,  enforcement  of  intellectual  property  rights  under  the  NAFTA  does  not,  as  a 
general  matter,  involve  the  exercise  of  prosecutorial  discretion.  Vesting  the  NACE 
with  enforcement  authority,  however,  would  place  a  supranational  authority  in  the 
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position  of  second  guessing  the  environmental  enforcement  decisions  of  governmen- 
tal authorities.  It  is  no  more  appropriate  for  the  NACE  to  second-guess  the  EPA's 
exercise  of  prosecutorial  discretion  than  it  is  for  the  U.S.  courts  to  do  so. 

Second,  the  rights  at  issue  are  fundamentally  different  in  nature.  Intellectual 
property  rights  are  well-defined  and  well-recognized  private  rights  that  are  enforce- 
able by  only  the  right  holder.  By  contrast,  those  who  support  a  NACE  with  investi- 
gatory powers  have  not  suggested  any  limits  on  who  could  bring  complaints  before 
the  Commission. 

A  better  analogy  to  the  rights  enjoyed  by  the  intellectual  property  right  holder 
would  be  to  give  citizens  of  a  particular  NAFTA  country  the  right  to  seek  enforce- 
ment of  their  own  country's  environmental  laws — laws  of  which  they  are  among  the 
intended  beneficiaries — when  they  believe  governmental  enforcement  efforts  have 
been  inadequate.  Many,  though  not  all,  U.S.,  environmental  laws  do  in  fact  provide 
for  such  "citizen  suits."  Whether  it  would  be  desirable  to  create  explicit  citizen  suit 
rights  as  a  matter  of  domestic  Mexican  law  is  a  question  that  can  best  be  addressed 
by  the  Mexican  government. 

Third,  holders  of  intellectual  property  rights  are  not  afforded  opportunities  under 
the  NAFTA  to  bypass  (or  duplicate)  existing  domestic  procedures  for  airing  com- 
plaints of  infringement.  For  example,  the  holder  of  a  Mexican  patent  must  bring  an 
action  before  Mexican  agencies  and /or  courts  to  enforce  its  rights  under  Mexican 
law.  In  contrast,  some  of  the  NACE  proposals  would  permit  a  citizen  of  any  NAFTA 
country  to  bring  an  action  before  the  NACE  without  first  going  through  the  domes- 
tic agencies  and  courts.  Aside  from  raising  difficult  legal  questions  concerning  the 
relationship  between  determinations  made  in  the  domestic  forum  and  those  made 
by  the  NACE,  individual  firms  would  be  subjected  to  duplicative  proceedings  on  the 
same  issues,  and  the  duplicative  procedures  would  be  an  inefficient  use  of  every- 
one's time  and  energy. 

Fourth,  in  contrast  to  proposals  that  would  enable  citizens  to  file  complaints  di- 
rectly with  the  NACE,  private  parties  seeking  to  enforce  their  intellectual  property 
rights  do  not  have  the  ability  under  the  NAFTA  to  file  complaints  directly  with  the 
Free  Trade  Commission  or  similar  entity  which  then  will  investigate  the  complaint. 
Private  parties  seeking  intellectual  property  protection  must  proceed  first  through 
the  country's  own  civil  judicial  procedures.  In  the  event  that  a  private  party  be- 
lieves, for  example,  that  the  Mexican  intellectual  property  enforcement  procedures 
are  somehow  inadequate,  then  the  private  party  may  petition  its  own  government  to 
enter  into  consultations.  It  is  up  to  the  government  whether  or  not  to  file  a  com- 
plaint against  the  country  where  the  infringement  is  taking  place.  The  consulta- 
tions and  invocation  of  enforcement  procedures  is  kept  at  the  government-to-govern- 
ment level. 

In  summary,  those  who  would  like  to  use  the  NAFTA's  provisions  on  intellectual 
property  to  justify  the  creation  of  a  supranational  authority  with  investigatory  and 
enforcement  powers  should  take  a  closer  look  at  the  relevant  NAFTA  provisions. 
The  intellectual  property  provisions  plainly  do  not  permit  private  citizens  of  an- 
other country  (1)  to  second-guess  the  exercise  of  prosecutorial  discretion  by  govern- 
mental authorities;  (2)  to  use  a  country's  legal  system  to  enforce  extraterritorial 
rights;  (3)  to  proceed  directly  before  a  supranational  investigatory  and  enforcement 
authority;  and  (4)  to  convene  a  dispute  resolution  panel  without  the  approval  of 
their  government. 

2.  The  Investment  Analogy 

Similarly,  the  dispute  settlement  provisions  contained  in  section  B  of  the  invest- 
ment chapter  of  the  NAFTA  do  not  provide  a  basis  for  vesting  the  NACE  with  the 
type  of  sweeping  powers  and  remedies  advocated  by  some. 

The  NAFTA  permits  a  private  investor  who  believes  that  a  NAFTA  country  has 
failed  to  implement  the  investment  provisions  of  the  NAFTA  to  waive  potential 
remedies  under  domestic  law  and  proceed  directly  to  binding  arbitration.  The  award 
of  the  arbitration  tribunal  can  only  be  enforced  by  a  court  in  the  host  country. 

This  differs  from  proposals  to  create  a  supranational  investigatory-enforcement 
authority.  First,  the  NAFTA's  investment  provisions  do  not  create  a  means  for  pri- 
vate investors  to  challenge  the  law  enforcement  discretion  of  governmental  entities. 
Rather,  private  investors  will  be  seeking  to  ensure  only  that  the  NAFTA  countries 
are  giving  effect  to  the  investment  protections  and  benefits  conferred  by  the  agree- 
ment. 

Second,  because  the  private  investor  is  forced  to  choose  how  it  will  proceed,  the 
arbitration  tribunal  would  not  be  duplicating  or  second-guessing  proceedings 
brought  under  domestic  law. 
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Third,  the  rights  at  issue  are  fundamentally  different  in  nature.  The  rights  of  an 
aggrieved  investor  are  well-defined  and  well-recognized  private  rights  that  are  en- 
forceable only  by  the  right  holder.  By  contrast,  those  who  support  a  NACE  with  in- 
vestigatory powers  have  not  suggested  any  limits  on  who  could  bring  complaints 
before  the  Commission. 
D.  Funding  for  Environmental  Infrastructure 

Another  important  topic  I  wish  to  cover  today  is  that  of  funding  for  environmen- 
tal infrastructure  and  cleanup  in  the  U.S.-Mexico  border  area.  The  U.S.  business 
community  recognizes  that  additional  funds  must  be  generated  and  allocated  to  the 
building  of  infrastructure  for  ongoing  environmental  needs — such  as  sewage  treat- 
ment plants,  drinking  water  facilities,  and  hazardous  waste  facilities — and  it  is  pre- 
pared to  pay  its  fair  share. 

Toward  this  end,  we  believe  that  a  number  of  funding  options  should  be  consid- 
ered, including: 

•  Locally  generated  revenue; 

•  Bonds  issued  by  national  or  subnational  governments; 

•  User  fees  for  services  provided  by  specific  projects  and  other  market-based  mech- 

anisms (both  to  repay  loans  and  to  ensure  revenue  for  maintenance); 

•  Commercial  loans,  perhaps  guaranteed  by  a  government  or  government-funded 

institution; 

•  Loans  from  development  banks,  either  existing  or  as  may  be  created; 

•  Private  sector  investment;  and 

•  General  revenues  from  the  governments  of  all  three  NAFTA  countries. 

Of  course,  any  credible  plan  for  environmental  infrastructure  development  must 
be  based  on  an  accurate  identification  of  the  types  of  infrastructure  problems  that 
we  face,  how  they  can  best  be  solved,  and  what  type  and  size  of  financing  will  be 
best  suited  to  the  task.  The  U.S.  Council  of  the  Mexico-U.S.  Business  Committee  has 
recently  initiated  a  study  to  define  the  financing  gap.  Results  should  be  available  in 
May  of  1993. 

Once  the  most  pressing  needs  are  identified,  the  funding  mechanism  is  found,  and 
the  infrastructure  is  built,  it  will  be  necessary  to  ensure  that  infrastructure  is  main- 
tained. We  believe  that  a  workable  system  of  locally  generated  revenue  and  user 
fees  is  the  most  efficient  and  equitable  way  to  meet  this  need.  Accordingly,  our  com- 
panies are  fully  prepared  to  pay  their  share  of  locally  generated  revenues  and  user 
fees  to  support  the  construction  of  infrastructure,  so  long  as  they  are  assessed  and 
applied  in  a  transparent  and  nondiscriminatory  manner. 

The  least  equitable  or  productive  way  to  fund  environmental  initiatives  would  be 
to  levy  a  surcharge  or  tax  on  goods  or  investment  moving  across  the  U.S.-Mexico 
border.  This  is  so  for  a  number  of  reasons,  including  the  following: 

•  A  cross-border  "green  tax"  would  introduce  trade  and  competitive  distortions  and 

therefore  strike  at  the  very  foundation  of  the  NAFTA,  which  is  to  create  a 
North  American  Free  Trade  Zone  without  any  trade  barriers.  Accordingly,  such 
a  proposal  may  even  require  the  NAFTA  text  to  be  re-opened. 

•  A  cross-border  tax  would  distort  competition  by  creating  a  disadvantage  to  for- 

eign imports  and  to  foreign  investors;  domestic  competitors  would  always  have 
an  advantage  in  their  own  market. 

•  Relatedly,  such  a  cross-border  tax  or  fee  ignores  the  domestic  producers  and  in- 

vestors who  may  be  contributing  to  the  need  for  additional  infrastructure. 

•  Such  a  tax  would  discriminate  sigainst  U.S.  exports  to  or  investment  in  Canada 

and  Mexico,  since  exports  from  or  investment  by  other  countries  (such  as  Japan 
or  Germany)  would  not  be  saddled  with  such  a  tax  or  fee. 

•  A  cross-border  tax  would  hamper  U.S.  export  opportunities  and  penalize  our 

most-efficient  and  high-wage  industries. 

•  This  tax  would  be  inequitable  since  it  would  fall  as  well  on  exporters  or  investors 

who  do  not  and/or  have  not  engaged  in  activities  that  are  environmentally 
harmful. 

•  Such  a  tax  constitutes  a  highly  unpredictable  and  inconsistent  source  of  funds 

necessary  for  long-term  financing  of  infrastructure  needs. 

•  A  tax  on  new  investment  would  be  counterproductive  since  it  is  precisely  new 

investment  that  is  needed  to  replace  the  old  polluting  equipment  and  install 
new  waste  treatment  facilities,  equipment,  and  the  like. 

Finally,  as  for  environmental  cleanup  necessitated  by  past  activities,  this  poses 
difficult  problems  that  must  be  studied  further  by  the  NACE  before  a  remediation 
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plan  is  developed.  The  scope  and  nature  of  the  problem  is  complicated,  and  plans  for 
its  cleanup  are  likely  to  be  controversial  and  costly. 

E.  Countervailing  Duties  for  Lax  Environmental  Enforcement 

I  would  like  to  make  some  brief  comments  on  recent  proposals  to  allow  the  impo- 
sition of  countervailing  duties  to  offset  an  implicit  "environmental  subsidy"  afford- 
ed firms  in  countries  with  lax  environmental  enforcement  or  lower  environmental 
standards. 

First,  this  issue  should  be  saved  for  consideration  by  the  GATT  as  it  negotiates 
the  countervailing  duty  code.  My  understanding  is  that  it  is  unlikely  that  the  GATT 
presently  authorizes  the  imposition  of  countervailing  duties  in  these  types  of  cases. 
One  can  certainly  see  how  this  type  of  authority  could  be  extended  to  address  bene- 
fits from  lax  governmental  regulation  in  all  sorts  of  areas.  A  unilateral  U.S.  deci- 
sion to  apply  countervailing  duties  could  provoke  rounds  of  retaliation  and  counter- 
retaliation. 

Second,  on  the  merits,  imposing  countervailing  duties  for  lax  environmental  en- 
forcement abroad  very  likely  would  not  be  workable  and  could  adversely  affect  U.S. 
companies,  such  as  industries  that  use  the  imported  item  in  their  own  manufactur- 
ing process.  Also,  levying  countervailing  duties  based  on  the  level  of  environmental 
standards  may  well  spark  resentment  from  other  countries,  especially  developing 
nations,  who  would  likely  bring  a  GATT  challenge. 

In  any  event,  there  is  serious  question  as  to  how  effective  countervailing  duties 
can  be,  in  view  of  the  difficulties  of  proof,  costs  of  legal  proceedings  involved  before 
they  can  be  imposed,  and  delays  before  duties  can  be  imposed.  It  is  generally  very 
difficult  to  prove  material  injury  resulting  from  implicit  "environmental  subsidies" 
accruing  from  lax  enforcement  practices.  And  even  if  one  were  certain  that  an  im- 
plicit environmental  subsidy  had  been  provided,  difficult  questions  are  raised  as  to 
how  one  would  quantify  the  amount  of  the  alleged  subsidy?  It  is  also  unclear  what 
it  would  mean  for  a  foreign  country  to  have  environmental  standards  comparable  to 
those  of  the  United  States. 

CONCLUSION 

It  bears  repeating  that  the  NAFTA  promises  to  enhance  the  economic  and  envi- 
ronmental well-being  of  citizens  in  all  three  countries.  The  environmental  issues  re- 
lated to  the  increasing  economic  integration  of  North  America  are  complex  and  im- 
portant, and  they  need  to  be  addressed.  We  believe  that  if  the  supplemental  envi- 
ronmental agreement  is  structured  along  the  lines  we  have  suggested,  these  needs 
will  be  addressed  effectively  and  in  a  manner  consistent  with  the  goal  of  trade  liber- 
alization, while  avoiding  difficult  issues  of  national  sovereignty,  enforcement  discre- 
tion, and  related  constitutional  concerns.  USA*NAFTA  looks  forward  to  working 
with  Congress  and  nongovernmental  organizations  to  achieve  these  objectives. 
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The  Humane  Society  of  the  United  States,  Humane  Society  International, 
Earth  Island  Institute,  Whale  and  Dolphin  Conservation  Society,  American 
Cetacean  Society,  Animal  Welfare  Institute,  American  Society  for  the  Pre- 
vention OF  Cruelty  to  Animals,  International  Wildlife  Coalition,  Environ- 
mental Investigation  Agency,  The  Society  for  Animal  Protection  Legisla- 
tion, Animal  Protection  Institute,  Rainforest  Action  Network,  Internation- 
al Primate  Protection  League,  The  Fund  for  Animals,  American  Humane  As- 
sociation, Cetacean  Society  International 

EXECUTIVE  SUMMARY  OF  NAFTA'S  EFFECT  ON  WILDLIFE 
CONSERVATION  AND  ANIMAL  WELFARE  LEGISLATION 

The  North  American  Free  Trade  Agreement  (NAFTA),  as  currently  drafted,  fails  to 
protect  key  conservation  legislation.  The  Marine  Mammal  Protection  Act,  the  Wild 
Bird  Conservation  Act  of  1992,  the  High  Seas  Driftnete  Fisheries  Enforcement  Act 
of  1992,  the  Sea  Turtle  Act,  and  the  African  Elephant  Conservation  Act  all  contain 
key  provisions  that  would  violate  the  current  version  of  NAFTA. 
Mickey  Kantor,  the  United  States  Trade  Representative,  has  promised  that  NAFTA 
will  not  be  presented  to  Congress  until  such  time  as  an  environmental  side  agree- 
ment has  been  negotiated.  The  solutions  that  USTR  has  proposed  to  date,  however, 
will  not  alleviate  NAFTA's  incompatibility  with  the  above-referenced  conservation 
measures. 

If  NAFTA  is  to  be  compatible  with  the  goals  of  conservation,  NAFTA  must  explicit- 
ly: 

—  Recognize  that  countries  have  the  right  to  enact  legislation  to  protect  global  re- 

sources; 

—  Permit  the  use  of  process  standards  as  a  basis  on  which  to  distinguish  otherwise 

"like  products"; 

—  Authorize  the  setting  of  standards  based  upon  the  precautionary  principle; 

—  Recognize  that  trade  sanctions  can  be  an  effective  enforcement  mechanism; 

—  Recognize  that  Parties  should  not  be  permitted  to  adjudicate  challenges  to  cer- 

tain conservation  and  animal  welfare  initiatives  under  NAFTA  or  GATT; 

—  Give  environmental,  conservation  and  animal  welfare  experts  an  active  and  dis- 

positive role  in  the  dispute  resolution  process;  and 

—  Provide  for  public  access  to  and  participation  in  dispute  resolution  proceedings. 
NAFTA  that  is  insensitive  to  conservation  concerns  will  become  a  convenient  vehi- 
cle to  further  impinge  upon,  chill  or  deter  the  enactment  and  enforcement  of  legiti- 
mate conservation  and  animal  protection  measures. 

INTRODUCTION 

Set  for^  in  Part  I  herein  are  concerns  which  The  Humane  Society  of  the  United 
States/Humane  Society  International  has  with  respect  to  the  North  American  Free 
Trade  Agreement  (NAFTA).  To  hightl  ight  the  immediacy  of  our  concerns,  included 
as  Part  II  is  a  brief  overview  of  conservation  legislation  that  has  been  or  may  be 
adversely  affected  by  the  current  rules  of  "free  trade".  Lastly,  Part  III  provides 
some  substantive  suggestions  for  making  NAFTA  more  compatible  with  conserva- 
tion goals. 

1991  marked  the  end  of  an  era  when  conservation  goals  could  be  viewed  in  isolation 
from  and  without  reference  to  the  system  of  "free  trade."  In  that  year  a  dispute 
J]^Tr^^°u"  P^"^^  convened  under  the  General  Agreement  on  Tariffs  and  Trade 
(GATT  held  that  the  United  States  could  not,  consistent  with  GATT,  seek  to  protect 
natural  resources  outside  of  its  territorial  jurisdiction,  nor  could  the  United  States 
prohibit  the  importation  of  tuna  products  based  solely  on  the  production  method 
used  to  harvest  such  tuna.  That  decision  has  been  costly  to  the  goals  of  the  conser- 
vation and  animal  welfare  community  and  has  necessitated  the  expenditure  of 
scarce  resources  by  many  conservation  groups  that  now  have  to  be  conversant  in 
the  rules  of  free  trade"  as  embodied  in  GATT,  the  United  States  -  Canada  Free 
Trade  Agreement  (FTA)  and  now  NAFTA. 

Although  the  Clinton  Administration  has  said  that  NAFTA  will  not  be  presented'  to 
Congress  until  such  time  as  an  environmental  side  agreement  has  been  negotiated, 
we  are  concerned  that  the  terms  of  reference  for  the  negotiation  of  such  agreement 
are  too  narrow  in  scope. 

m^%^"a^^'"°""^^"*^^  debate  currently  consists  of  a  discussion  of  the  way  in  which 
JNAl-  lA  can  accommodate  some  environmental  goals  while  still  maintaining  all  of 
Its  tree  trade  objectives.  The  irony  of  this  situation  is  that  "free  trade"  is  not 
itselt  a  goal,  rather  it  is  a  means  to  an  end.  "Increased  world  trade  leads  to  higher 
per  capita  incomes,  and  with  that  the  freedom  and  incentive  to  devote  a  growing 


122 

proportion  of  national  expenditure  to  the  environment,"  says  a  GATT  report  on 
trade  and  environmental  issued  February  3,  1992.  Theoretically,  the  goal  promoted 
by  "free  trade"  is  an  improved  quality  of  life  within  each  society — the  same  objec- 
tive that  environmental,  conservation  and  consumer  groups  seek  through  direct  do- 
mestic legislation. 

In  its  purest  form,  "free  trade"  is  a  manifestation  of  international  trickle-dowm  eco- 
nomics. Americans,  however,  have  rejected  this  economic  model  and  opted  instead 
for  President  Clinton's  vision  of  an  active,  responsive  government  that  balances  eco- 
nomic expansion  with  the  needs  of  the  American  people.  If  the  NAFTA  package  is 
to  represent  the  will  of  the  American  people  and  President  Clinton's  vision  for 
America,  it  must  be  responsive  to  environmental,  conservation  and  consumer  goals. 
NAFTA  can  serve  to  further  the  President's  economic  vision  only  if  it  explicitly 
safeguards  legislation  that  advances  environmental,  conservation,  health,  safety  and 
animal  protection  goals. 

I.  NAFTA's  TEXTURAL  PROBLEMS 

As  currently  drafted,  NAFTA  endorses  and  explicitly  contains  some  of  the  most  re- 
strictive principles  of  GATT.  Set  forth  below  are  those  provisions  which  are  of  par- 
ticular concern  to  the  conservation  and  animal  protection  community.  To  facilitate 
an  understanding  of  the  practical  implications  of  each  provision,  examples  of  conser- 
vation initiatives  that  have  or  could  be  adversely  impacted  are  provided. 

A.  NAFTA  Endorses  the  GATT  Principle  that  Parties  May  Not  Distinguish  Be- 

tween Goods  Based  Upon  Process  Standards 

Article  14  of  the  GATT  Standards  Code  provides  for  dispute  settlement  when  techni- 
cal requirements  are  stated  in  terms  of  process  and  production  methods  rather  than 
in  terms  of  the  characteristics  of  the  product.  As  currently  drafted.  Article  903  of 
NAFTA  implicitly  incorporates  this  principle. 

The  GATT  panel  in  the  tuna-dolphin  case  determined  that  the  United  States  could 
not  restrict  the  importation  of  dolphin  deadly  tuna  based  upon  standards  that  regu- 
lated the  method  of  harvesting  tuna. 

B.  NAFTA's  Standards  Provisions  Unduly  Restrict  the  Criteria  Upon  Which  Do- 

mestic Standards  May  Be  Based. 

NAFTA  requires  Parties  to  use  international  standards  as  a  basis  for  standards-re- 
lated measures,  unless  it  can  be  proven  that  such  standards  would  be  an  ineffective 
or  inappropriate  means  to  fulf  il  a  "legitimate  objective".  The  circumstances  under 
which  deviation  from  international  standards  would  be  permissible  are  highly  re- 
strictive. An  international  standard  may  be  found  to  be  "ineffective"  or  "inappropri- 
ate" only  in  such  circumstances  where  fundamental  climatic,  geographical,  techno- 
logical or  infrastructural  factors  are  involved.  Factors  such  as  lack  of  adequate  en- 
forcement in  the  producers  home  country  would  not,  according  to  traditional  rules 
of  statutory  construction,  be  sufficient  justification  for  determining  that  an  interna- 
tional standard  is  "ineffective  or  inappropriate". 

The  Canadian  Puppy  Initiative,  as  discussed  in  part  II  herein,  prohibits  the  importa- 
tion of  puppies  from  Class  B  animal  dealers.  Because  to  date,  the  U.S.  lacks  effective 
enforcement  of  its  animal  welfare  laws  as  applied  to  US  "puppy  mills",  Canada  has 
no  other  effective  means  of  excluding  puppies  with  serious  contagious  or  genetic  dis- 
eases. 

C.  NAFTA  Incorporates  the  GATT  Principle  that  a  Party  May  Not,  Consistent 

With  Trade  Principles,  Seek  to  Protect  Environmental  Resources  OPutside  Its 
Territorial  Jurisdiction. 

Article  2101  of  NAFTA  incorporates  the  General  Exceptions  provisions  of  the 
GATT.  Article  XX(b)  of  GATT  permits  trade  restrictive  measures  that  would  other- 
wise violate  the  GATT,  if  such  restrictions  are  "necessary  to  protect  human,  animal 
or  plant  life  or  health."  The  GATT  panel  in  the  tuna-dolphin  case  held  that  Article 
XX(b)  does  not  apply  to  domestic  measures  which  seek  to  protect  environmental  re- 
sources outside  the  territorial  jurisdiction  of  the  regulating  country.  The  current 
NAFTA  text  does  not  in  any  way  limit  this  interpretation. 

D.  NAFTA  Fails  to  Incorporate  Democratic  Principles  In  Its  Dispute  Resolution 

Process 

Like  GATT,  NAFTA  provides  no  mechanism  for  public  access  to  or  participation  in 
the  resolution  of  disputes  involving  environmental,  conservation,  health  or  safety 
matters.  Article  2012  of  NAFTA  provides  that  "[t]he  panel's  hearings,  deliberations 
and  initial  report,  and  all  written  submissions  to  and  communications  with  the 
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panel  shall  be  confidential."  As  the  GATT  panel  decision  in  tuna-dolphin  case  dem- 
onstrates, a  secretive  system  increases  the  chance  that  the  concerns  of  the  commu- 
nity at  large  will  not  be  addressed  adequately. 

In  addition,  the  dispute  resolution  provisions  do  not  guarantee  that  appropriate  en- 
vironmental, conservation,  or  other  relevant  experts  will  be  consulted  in  the  proc- 
ess. A  dispute  resolution  process  that  does  not  seek  to  incorporate  the  learned  opin- 
ions of  relevant  experts  can  not  adequately  balance  environmental  and  conservation 
goals  with  those  achieved  by  a  system  of  "free  trade". 

The  GATT  panel  found  in  the  tuna-dolphin  case  that  the  United  States  had  not  ex- 
hausted all  options  reasonably  available  to  achieve  its  dolphin  protection  objectives 
prior  to  implementation  of  the  embargo.  Such  a  finding  is  an  excellent  example  of 
the  distortions  that  can  occur  when  neither  the  public  nor  experts  are  brought  into 
the  dispute  resolution  process. 

II.  AN  OVERVIEW  OF  CONSERVATION  INITIATIVES  ADVERSELY  AFFECT- 
ED BY  THE  RULES  OF  FREE  TRADE 

Cited  below  are  examples  of  conservation  initiatives  that  have  been  (or  may  be)  ad- 
versely effected  as  a  result  of  GATT  or  NAFTA.  These  examples  demonstrate  that 
current  trade  rules  can  impact  a  surprisingly  broad  array  of  initiatives.  In  review- 
ing such  examples  one  should  query  whether  free  and  unrestricted  trade  in  such 
circumstances  does  in  fact  further  the  goal  of  an  increased  quality  of  life  within 
each  society. 

A.  The  Marine  Mammal  Protection  Act  (MMPA) 

As  discussed  previously,  in  1991  a  GATT  panel  found  that  the  embargo  provisions  of 
the  MMPA  violated  GATT.  The  provisions  at  issue  direct  the  Secretary  of  Treasury 
to  ban  the  importation  of  commercial  fish  or  products  from  fish  which  have  been 
caught  with  commercial  fishing  technology  which  results  in  the  incidental  kill  or 
incidental  serious  injury  of  dolphins  and  other  marine  mammals  in  excess  of  U.S. 
standards.  In  1984,  the  MMPA  was  amended  to  require  that  each  nation  wishing  to 
export  tuna  to  the  United  States  document  that  it  had  adopted  a  dolphin  conserva- 
tion program  "comparable"  to  that  of  the  U.S.  fleet.  In  1990,  Mexican  yellowfin 
tuna  was  embargoed  by  the  Secretary  under  the  comparabi  1  ity  provisions  of  the 
MMPA.  Mexico  sought  relief  from  GATT. 

The  purpose  of  the  MMPA  provisions  is  to  decrease  to  zero  mortality  the  number  of 
marine  mammals  killed  as  a  result  of  commercial  fisheries.  In  the  Eastern  Tropical 
Pacific  (ETP),  an  estimated  6  million  dolphins  have  been  killed  since  1959  by  U.S. 
and  foreign  fisherman  using  purse  seine  nets  to  harvest  yellowfin  tuna.  The  law  has 
been  extremely  effective  in  achieving  its  goals.  The  number  of  dolphin  mortalities  in 
the  ETP  were  reduced  from  a  high  of  423,678  in  1972  to  27,292  in  1991. 
To  date  the  MMPA  provisions  have  in  no  way  resulted  in  an  overall  competitive 
advantage  for  the  U.S.  tuna  industry  in  the  ETP.  If  anything,  the  law  has  created  a 
disincentive  within  the  U.S.  industry  to  continue  fishing  in  the  ETP. 

B.  The  Wild  Bird  Conservation  Act  of  1992  ("Wild  Bird  Act") 

The  Wild  Bird  Act  directs  the  Secretary  of  the  Interior  to  ban  or  set  quotas  on  the 
importation  of  all  (both  CITES  and  non-CITES)  species  of  exotic  birds  from  any 
country  that  has  not  implemented  a  management  program  that  provides  for  conser- 
vation of  the  species  and  its  habitat,  for  humane  methods  of  capture,  transport  and 
maintenance  of  the  species,  for  effective  enforcement  of  illegal  trade,  as  well  as  a 
variety  of  other  conservation  goals. 

As  originally  drafted,  the  Wild  Bird  Act  applied  only  to  species  listed  in  Appendix  I 
and  II  of  the  Convention  on  International  Trade  in  Endangered  Species  of  Flora  and 
Fauna  (CITES).  This  was  unsatisfactory  to  the  conservation  community  because  past 
trading  history  demonstrated  that  the  commercial  community  would  simply  shift 
the  market  to  non-CITES  sp)ecies,  thus  putting  increased  pressure  on  species  that 
had  not  previously  been  imported  in  large  numbers. 

The  Bush  Administration  and  some  members  of  Congress  who  opposed  the  bill 
balked  at  the  expanded  scope  of  the  Act  claiming  that  the  new  provisions  violated 
GATT.  The  Act  almost  failed  to  be  passed  last  Congress  because  of  the  so-called 
GATT  concerns. 

The  GATT  concerns  brought  up  by  the  Administration  and  others  were  simply  spu- 
rious and  an  attempt  use  GATT  to  sabotage  the  bill.  In  fact,  there  are  GATT  incon- 
sistencies in  the  Wild  Bird  Act,  but  these  were  never  addressed  by  the  Act's  detrac- 
tors, only  after  the  environmental  community  suggested  a  more  draconian  (but 
GATT  consistent)  solution  to  "remedy"  the  GATT  problems  were  the  GATT  con- 
cerns dropped. 
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C.  The  High  Seas  Fisheries  Enforcement  Act  of  1992  ("Driftnet  Act") 
The  Driftnet  Act  directs  the  Secretary  of  Commerce  to  prohibit  the  iniportation  of 
all  fish,  fish  products  and  sport  fishing  equipment  of  any  nation  or  nationals  which 
continue  to  conduct  large-scale  driftnet  fishing  beyond  the  exclusive  economic  zone 
of  any  nation  after  December  31,  1992. 

The  purpose  of  the  Driftnet  Act  is  to  complement  UN  Resolution  46/215  which  calls 
for  a  complete  worldwide  ban  on  driftnet  fishing  by  December  31,  1992.  The  UN 
Resolution  was  in  response  to  evidence  that  large-scale  driftnet  operations  are 
highly  destructive  to  the  living  marine  resources  and  ocean  ecosystems,  and  pose  an 
especially  significant  threat  to  slow-reproducing  species  like  marine  mammals,  birds 
and  sharks,  which  take  many  years  to  recover. 

This  Act  could  be  challenged  under  NAFTA  because  like  the  MMPA,  it  seeks  to  pro- 
tect natural  resources  outside  the  U.S.  territorial  jurisdiction  and  also  requires  the 
method  by  which  fish  are  harvested  or  produced. 

D.  The  Sea  Turtles  Act 

In  1989,  Congress  passed  PL.  101-162,  an  Act  that  protects  sea  turtles.  The  Act  pro- 
hibits the  importation'  of  shrimp  and  shrimp  products  from  any  producing  country 
that  does  not  have  an  adequate  sea  turtle  conservation  program  as  defined  by  the 
Act  and  that  does  not  require  its  shrimp  vessels  to  use  turtle  excluder  devices 
(TEDs).  Currently,  no  country  has  been  embargoed  under  the  Act. 
The  purpose  of  the  Act  is  to  promote  global  protection  of  five  species  of  endangered 
sea  turtles  seriously  threatened  or  endangered  by  fishing  practices  of  the  shrimp  in- 
dustry. It  is  estimated  that  150,000  sea  turtles  are  being  killed  annually  in  shrimp 
nets.  TEDs  have  been  found  to  be  97  percent  effective  in  reducing  the  mortality  of 
sea  turtles. 

Despite  having  promised  to  the  contrary,  Mexico  has  not  secured  the  use  of  TEDs  on 
Mexican  shrimp  vessels.  To  the  contrary,  there  is  some  evidence  that  some  interests 
within  the  Mexican  government  are  working  harder  to  prove  that  TEDs  do  not 
work  than  to  successfully  implement  them. 

Mexico  could  challenge  this  Act  under  NAFTA.  Like  tuna-dolphin,  the  Act  attempts 
to  protect  resources  outside  U.S.  territorial  jurisdiction.  In  addition,  the  Act  regu- 
lates the  method  by  which  shrimp  can  be  produced.  Based  on  these  two  factors 
alone,  the  Act  would  violate  both  GATT  and  NAFTA. 

E.  The  African  Elephant  Conservation  Act 

The  African  Elephant  Conservation  Act  ("Elephant  Act")  directs  the  Secretary  of 
the  Interior  to  prohibit  the  importation  of  raw  or  worked  ivory  from  any  producing 
country  that  does  not  have  an  adequate  elephant  conservation  program  as  defined 
in  the  Act.  An  import  ban  on  all  African  elephant  ivory  took  effect  on  June  9,  1989 
pursuant  to  the  provisions  of  the  Act. 

The  purpose  of  the  Elephant  Act  is  to  help  stop  the  flow  of  illegal  ivory  into  the 
United  States.  Passage  of  the  Elephant  Act  was  prompted  by  evidence  that  the  con- 
tinental population  of  African  elephants  had  declined  by  at  least  50  percent  in  only 
ten  years  due  to  illegal  poaching  and  pressures  caused  by  international  trade  in 
ivory.  Experts  estimated  that  the  African  elephant  would  become  extinct  by  the 
turn  of  the  century. 

This  Act  could  be  challenged  under  NAFTA  and  GATT  because  it  seeks  to  protect 
wildlife  resources  outside  U.S.  territorial  jurisdiction.  In  addition,  the  Act  sets 
standards  that  regulate  the  method  in  which  ivory  can  be  produced.  Like  tuna-dol- 
phin, the  Elephant  Act  could  be  found  to  be  inconsistent  with  GATT  and  NAFTA. 
F.  Canada's  Regulatory  Proposal  for  Importation  of  Puppies  from  the  United 

States 
The  Canadian  government  recently  issued  regulations  that  would  permit  only  Class 
A  animal  dealers,  that  is  actual  breeders,  to  import  puppies  into  Canada.  The  effect 
of  the  regulation  is  to  prohibit  middle  men  whose  primary  if  not  sole  supply  of  pup- 
pies come  from  the  notorious  U.S.  puppy  mills. 

Approximately  80  of  the  puppies  sold  in  the  Canadian  retail  market  are  purchased 
from  U.S.  puppy  mills.  In  Canada,  like  in  the  United  States,  there  is  growing  public 
concern  about  the  condition  of  pet  store  puppies  as  well  as  a  marked  increase  in  the 
number  of  consumer  complaints  about  sick  puppies.  In  response  to  the  public's  con- 
cerns and  because  the  United  States  has  not  been  able  to  adequately  enforce  its  own 
Animal  Welfare  laws,  Canada  sought  to  protect  itself  from  the  U.S.  puppy  mill 
crisis  through  import  regulations. 

As  required  pursuant  to  section  708  of  the  U.S.  Canada  Free  Trade  Agreement 
(FTA),  the  Canadian  regulation  was  submitted  to  the  Animal  Health  Technical 
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Working  Group,  which  agreed  that  the  most  effective  way  to  reduce  the  potential 
for  the  export  of  diseased  puppies  from  the  United  States  puppy  mills  into  Canada 
would  be  through  the  proposed  regulations. 

Despite  this  finding,  the  United  States  Department  of  Agriculture  (USDA)  conveyed 
to  Canada  that  the  United  States  would  seek  trade  remedies  pursuant  to  FTA  if  the 
regulation  was  adopted.  In  response  to  USDA's  actions,  Canada  agreed  to  weaken 
considerably  its  regulations  and  revised  the  proposed  regulation  so  that  its  effective- 
ness is  now  dependent  upon  strict  enforcement  by  the  United  States  of  its  Animal 
Welfare  laws.  Given  USDA's  history  of  lax  enforcement  of  these  laws,  it  is  unlikely 
that  the  new  regulation  will  have  any  effect  on  the  importation  of  sick  puppies  into 
Canada. 

III.  SUBSTANTIVE  SUGGESTIONS  FOR  MAKING  NAFTA  MORE  COMPATI- 
BLE WITH  CONSERVATION  GOALS 

A.  The  NAFTA  Package  Must  Explicityly  Recognize  that  Certain  Trade  Effects 

Should  Not  be  Adjudicated  Under  NAFTA  Or  Any  Other  Trade  Regime. 

Within  the  context  of  the  overall  NAFTA  package,  the  United  States  should  seek  to 
establish  a  binding  principle  that  certain  environmental,  conservation,  health  and 
safety  laws  may  not  be  adjudicated  under  any  trade  regime.  To  achieve  this  objec- 
tive, a  special  review  process  should  be  established  for  challenges  to  laws  implicat- 
ing environmental,  conservation,  health  and  safety  protection. 

^yhenever  a  challenge  implicates  environmental,  conservation,  or  other  such  protec- 
tion, as  a  threshold  matter,  a  panel  of  experts  should  be  convened  to  determine 
whether  the  sole  purpose  of  a  challenged  measure  is  to  advance  a  legitimate  envi- 
ronmental, conservation,  health  or  safety  goal.  In  the  event  of  a  positive  finding,  the 
dispute  should  be  dispositively  dismissed.  Where  such  panel  determines,  however, 
that  the  complained  of  measure  is  not  a  legitimate  environmental,  conservation, 
health  or  safety  measure,  or  that  such  measure  is  applied  in  an  inconsistent  or  dis- 
criminatory manner  (as  opposed  to  having  a  discriminatory  affect),  the  normal 
NAFTA  dispute  process  should  be  allowed  to  continue,  although  the  trade  panel 
should  be  required  to  give  great  deference  to  the  substantive  findings  of  the  special 
panel. 

Only  such  a  process  will  insulate  conservation  programs  such  as  the  those  discussed 
above,  from  the  negative  effects  of  free  trade. 

B.  NAFTA  Must  Explicitly  Recognize  That  Countries  Have  The  Right  To  Enact 

Legislation  to  Protect  Global  Resources 

NAFTA  must  recognize  that  environmental  degradation  knows  no  boundaries  and 
that  protection  of  global  resources  must  be  comprehensive  and  cost  efficient  if  envi- 
ronmental protection  is  to  be  achieved.  An  environmental  solution  which  seeks  to 
protect  global  resources  on  a  systemic  basis  will  be  more  cost  efficient  than  a  solu- 
tion that  seeks  to  protect  in  a  piecemeal  fashion. 

The  NAFTA  package  must  explicitly  permit  the  extraterritorial  application  of  do- 
mestic conservation  laws.  Many  of  the  laws  discussed  herein  could  be  challenged 
under  NAFTA  if  extraterritorial  jurisdiction  is  not  provided  for  within  the  NAFTA 
package. 

C.  NAFTA  Must  ExPIicity  Permit  the  Use  of  Porcess  Standards  As  a  Basis  on 

Which  to  Distinguish  Otherwise  "Like  Products" 

IINAFTA  must  recognize  that  how  a  product  is  produced  is  as  important  as  the 
product  itself  Recognizing  the  legitimacy  of  process  standards  would  not  only  level 
the  economic  playing  field,  it  would  stem  environmental  degradation  on  this  conti- 
nent. Production  process  standards  could  bemused  to  encourage  producers  to  use  en- 
vironmentally friendly  production  methods  in  order  to  achieve  the  benefits  of  free 
and  unrestricted  trade.  Such  an  incentive  based  system  would  still  be  in  accordance 
with  the  principles  of  free  trade. 

The  dispute  between  Mexico  and  the  United  States  with  respect  to  dolphin-deadly 
tuna  highlights  the  necessity  for  explicit  text  on  this  issue.  After  considerable  politi- 
cal negotiation,  Mexico  agreed  to  join  the  United  States  in  a  global  moratorium  on 
the  setting  of  nets  on  dolphin  and  to  use  the  moratorium  as  a  basis  for  prohibiting 
imports  of  dolphin-deadly  tuna.  To  date,  Mexico  has  failed  to  enter  into  the  morato- 
rium. The  failure  of  such  agreement  to  be  effectively  implemented  serves  to  under- 
M  a'^  A  ^  necessity  for  specific  text  in  the  NAFTA  package  setting  forth  the  right  of 
NAFTA  parties  to  set  standards  and  distinguish  between  products  on  the  basis  of 
production  methods.  It  also  underscores  the  need  to  demand  that  Mexico  immediate- 
ly enter  into  the  moratorium  agreement  as  a  precondition  of  NAFTA. 
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D.  Preservatin  Should  Be  A  Legitimate  Criteria  Upon  Which  to  Base  Standards 

NAFTA  should  explicitly  recognize  that  preservation  of  species  and  habitat  is  a  le- 
gitimate goal.  Thus,  parties  should  be  permitted  to  set  standards  based  upon  the 
precautionary  principle,  rather  than  upon  an  actual  finding  of  environmental  degra- 
dation. 

E.  NAFTA's  Dispute  Resolution  Processes  Must  Incorporate  the  Principles  of  A 

Democratic  Institution 
The  GATT  panel's  decision  in  the  tuna  dolphin  case  demonstrates  the  inadequacies 
in  the  current  NAFTA  dispute  process.  NAFTA's  dispute  process  must  be  opened  to 
public  participation  and  public  scrutiny  if  it  is  to  be  an  instrument  that  serves  the 
goals  of  a  democratic  society. 

In  addition,  the  dispute  process  must  be  broadened  to  incorporate  a  mechanism  for 
addressing  multiple  goals  beyond  the  institution  of  free  trade.  Experts  on  habitat 
and  species  conservation,  animal  welfare,  as  well  as  other  environmental,  health 
and  safety  issues  should  be  given  an  active  and  dispositive  role  in  the  dispute  reso- 
lution process. 

F.  NAFTA  Should  Explicitly  Recognize  that  Trade  Sanctions  Can  be  An  Effective 

Enforcement  Mechanism 

The  use  of  trade  sanctions  as  an  enforcement  mechanism  is  currently  being  dis- 
cussed by  CITES,  the  Inter-American  Tropical  Tuna  Association,  among  others. 
NAFTA  must  recognize  that  trade  sanctions  may  be  the  most  effective  means  of  en- 
suring compliance  within  the  context  of  an  international  environmental  or  conser- 
vation agreement.  NAFTA  must  grandfather  not  only  those  environmental  agree- 
ments listed  in  Article  104,  but  all  international  environmental  and  conservation 
agreements. 
CONCLUSION 

GATT  and  NAFTA  have  already  proven  to  be  incompatible  with  conservation  goals. 
A  NAFTA  that  is  similarly  insensitive  to  conservation  concerns  undoubtedly  will 
become  a  convenient  vehicle  to  further  impinge  upon,  chill  or  deter  the  enactment 
and  enforcement  of  legitimate  conservation  and  animal  protection  measures. 
NAFTA  can  be  a  progressive  environmental  and  conservation  document,  but  only  if 
its  provisions  are  tailored  in  some  significant  respects.  The  supplemental  environ- 
mental agreements  must  include  substantive  and  binding  provisions  to  protect  and 
promote  domestic  and  global  conservation  measures.  Only  then  will  NAFTA  reflect 
Clinton's  vision  for  America  and  America's  hope  for  the  future. 
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